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Tuesday,  2  Decejrber  194? 


INTERNATIONAL  IlILITARY  TRIBUNAL 
FOR  THE  FAR  Ex\ST 
Court  House  of  the  Tribunal 
V^ar  Ministry  Building 
Tokyo,  Japan 


The  Tribunal  iret,  pursuant  to  adjournn’ent , 
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at  0930. 

Appearances ; 

For  the  Tribunal,  all  I'orbers  sitting,  with 
the  exception  of:  HONORABLE  JUSTICE  SIR  ’'ULLIAM  F. 
v'EBB,  Member  from  the  Conmonwealth  of  Australia,  not 
sitting  fron  0930  to  l600j  HONORABLE  JUSTICE  JU-AO 
I!EI,  I'eiT'ber  frorr  the  Republic  of  China,  not  sitting 
from  1330  to  1600. 

For  the  Prosecution  Section,  same  as  before. 
For  the  Defense  Section,  same  as  before, 

(English  to  Japanese  and  Japanese 
to  English  interpretation  was  made  by  the 
Language  Section,  Il!TFE.) 


d-ci-P  CO  ^  pCbCO 


34,287 


on  iia 


E.*RS::/X  OF  THE  COURT:  Thy  I  nt  or  national 
I'ilitary  Tribunal  for  tho  Far  Erst  is  now  in  session. 

4.CTING  PRESIDENT:  All  tho  accused  are  present 
except  I.'L\TSUI,  who  is  roprosentod  by  counsel.  V'e  have 
a  certificate  from  tlie  prison  surgeon  of  Sugano  cer¬ 
tifying  that  ho  is  ill  and  unable  to  attend  the  trial 
today.  The  certificate  will  be  recorded  and  filed. 

’’ith  tho  Tribunal's  perrission  tho  accused 
SHIRATORI  will  bo  absent  fron  tho  coi\rtroon  for  the 
whole  of  tho  norning  session  conferring  with  his 
counsel. 

Captain  Kraft. 

LAITGU..GI'‘.  i'J^BITER  (Captain  Kraft) :  If  the 
Tribunal  please,  we  subr’it  tho  following  language 
correction: 

Rofv.ronce  exhibit  No.  1175,  pc’-g<^  1>  first 
line  t bovo  paragraph  nur'berod  1,  and  re  cord  page 
10,363,  line  4:  Delete  "Draft  adopted  at  the  Liaison 
Conference,"  and  substitute  "Draft  proposed  for 
decision  by  tho  Liaison  Conference." 

ACTING  PliESIDEKT;  hr.  Tavonnor. 
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HIROSHI  0  S  H  I  M  A,  an  accused,  resunod 

the  stand  and  testified  through  JnprJiese  inter¬ 
preters  as  follows; 

CROSS-EX/JUNATION 

I?Y  MR.  TAVENHER  (Continued): 

Q  General  OSllIIiA,  when  I  was  questioning  you 
yesterday  regarding  your  opuosicicn  to  HATSUOIC;Js 
policies  toward  the  United  States  in  May  and  Juno 
1941,  I  failed  to  ask  you  a  question  I  intended  to 

ask  you. 

Did  you  not  on  or  about  July  12,  1941 
state*  to  V'eiszaecker  that  you  had  recently  advised 
MATGUOKt’i  again  sinply  to  break  off  negotiations  with 
Washington? 

A  I  have  no  recollection  of  that, 

n  Well,  did  you  not  in  fret  so  advise 

MATSUOKA? 

A  liy  conviction  is  that  I  did  not  say  any 
such  thing.  My  -ttitude  was  nade  clear  in  a  tele-^ 
gram  which  I  Sont. 

Q  I  will  now  return  to  natters  involving 
Indo-China. 

I  was  asking  you  questions  yesterday  about 
the  request  from  Tol?yo  for  Gernan  pressure  to  bo 
brought  upon  Vichy  France  in  order  to  enforce  certain 
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dernnnds  cgnlnst  Fronch  Indo-Chlna.  I  desire  now  to  go 
br.ck  nnd  r.slc  you  whether  or  not  you  received  a  •■•ire 
from  li'.TSUOIC/i  on  17  February  1941,  requesting  that 
you  take  appropriate  Deasuros  to  bring  Gernan  pressure 
to  bear  upon  Franco  to  accept  Japanese  mediation 
plans  in  the  Indo-China-Thailand  dispute. 

A  Are  you  sure  there  As  no  nistako  in  the 
date,  17  February  1941? 

Q  No,  I  am  reasonably  certain, 

A  At  that  time  I  was  net  yet  in  Germany. 

Q  Did  there  cone  to  your  attencion  a  telegram 

sent  from  MATSUOIO'i  —  strike  the  question,  please. 

I  hand  you  prosccutD.on  document  1157-A, 
which  piu*ports  to  be  a  copy  of  a  telegram  from 
I.ATSUOI^/.  to  Ambassador  OSHIIl’.  of  date  February  17, 
1941,  bearing  number  123,  Foreign  Office,  marked 
" secret." 

Now,  whether  you  had  actually  arrived  in 
Berlin  or  whether  you  wore  in  transit  to  Berlin  at 
that  time  or  not,  did  you  receive  that  telegram? 

Just  a  moment,  please.  Since  handing  you 
the  document  purporting  to  bo  a  copy,  I  have  obtained 
the  original.  Y/ill  you  examine  the  original? 

A  This  telegram  arrived  in  Berlin  before  my 
^arrival  in  Berlin.  I  believe  that  the  Charge 
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d 'Affaires  took  care  of  it.  I,  nyst^lf,  think  I  nust 
have  seen  it  after  assur.’.ing  ny  post,  but  I  have  no 
clear  recollection  of  having  done  so.  However,  since 
this  telegram  bears  neither  the  seal  of  the  Foreign 
Office  nor  the  seal  of  the  recipient,  I  cannot  say 
for  a  certainty  tliat  this  is  a  telegram  sent  from  the 
Foreign  Office. 

Q  You  were  en  route  from  Japan  to  Berlin  at 
the  tine  this  telegram  arrived  in  Berlin;  is  that 
not  true? 

A  Yes. 

t!R.  TAVENI'IER;  This  telegram  is  offered  in 

evidence . 

HR.  CUNNINGH;JJ:  It  is  objected  to  for  the 
reason  that  it  is  not  properly  Identified,  it  has  not 
been  shown  that  the  telegram  cane  to  the  attention  of 
the  accused  or  the  witness,  and  it  is  not  binding 
up-n  him. 

•  I  want  to  further  object  to  the  introduction 

of  documents  on  the  part  of  the  prosecution  at  this 
stage  of  the  proceeding  without  first  showing  that  the 
documents  were  not  in  the  possession  of  the  prosecu¬ 
tion  at  the  time  they  presented  their  case. 

ACTING  PRESIDENT;  Your  last  objection  has 
been  ruled  on  many  times  by  this  Tribunal,  and  it 
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rulod  that  thoy  aro  cillov/od  to  Introduce  then  In 
cross-oxanination.  So  it  will  not  bo  necessary  to 
nrgUc  that  point  any  more. 

MR.  CUMNIRGH/iM:  Yos,  your  Honor,  but  the 
conplexion  and  leadership  of  this  Tribunal  has 
changed  since  that  ruling  was  nade  upon  tliat  natter, 
and  it  probably  should  be  open  for  reconsideration, 

I  rivsrely  wajit  to  state  that  it  is  highly  unfair,  it 
is  prejudicial  to  the  accused,  it  is  taking  unfair 
advantage  by  the  prosecution,  it  is  naking  the 

defendant  answer  to  charges  which  w^re  not  presented 

* 

in  the  prosecution's  case. 

ACTING  PRESIDENT;  Did  you  not  heaj?  ne  say 
we  did  not  want  any  nore  a.rgunent  on  that? 

I  13^.  CUNNINGH/Jd;  I  presuno  it  is  v;ithin  ny 

I 

right  to  ask  for  a  reconsideration  of  the  natter. 

ACTING  PRESIDEI'IT ;  The  previous  ruling  of 
thb  Tribunal  will  stand. 

^  HR.  CUNI'^INGHi'Jd;  Now,  about  the  first  ob¬ 
jection;  it  is  not  properly  Identified  by  the  witness, 
is  not  shown  to  have  corL  to  the  kno\;ledge  of  the 
witness,  and  is  therefore  not  binding  upon  this  v/it- 
ness . 

ACTING  PRjjSIDEiTT ;  '‘''hat  do  you  say  to  that, 

jMr ,  Tavenner? 
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MR.  TAVENNER 


If  the  Tribunal  please 


witness  testified  that  he  was  en  route  at  the  time  this 


■vas  airectaa  to  him,  that  his  attache,  military  attache 


handled  it,  that  in  all  probability  ho  saw  it 


CTING  PRESIDEOT:  He  said  the  charg 


military  attache 


KR.  TAVENNER :  Yes,  sir,  he  said  charge 


d ' affaires 


Therefore,  it  was  a  matter  which  binds  him 


was  handled  by  his  agent,  and  which  he  has  shown  from 
his  own  testimony  he  was  sufficiently  ac^iUalnted  with 
to  have  in  general  terms  identified  this  document. 


MR.  CUNNINGHAM:  Your  Honor,  may  I  correct  a 


statement  which  I  consider  is  not  a  correct  statement 


of  the  fact,  and  that  is  that  the  charge  d'affaires  is 
not  an  agent  of  the  ambassaoor;  that  a  charge  d'affaires 
is  the  ambassador  ad  interim  during  the  time  of  the 
absence  of  the  ambassador,  and  whtatevor  happens  during 
the  time  of  the  term  of  office  of  the  charge  d'affaires 
is  his  responsibility. 

ACTING  PRESIDENT:  I  have  a  question  from  a 

% 

Member  of  the  Tribunal  v/hich  may  have  some  bearing  on 
the  matter. 


'-fhen  did  you  in  fact  return  to  Berlin? 


THE  V/ITNSSS:  My  recollection  is  th^t  I 


OSillMA 


CROSS 


34,292 


MR.  TAVENNERi  If  the  Tribunal  please,  the 
witness  testified  that  he  was  en  route  at  the  time  this 
was  airectae  to  him,  that  his  attache,  military  attache, 
handled  it,  that  in  all  probability  he  saw  it. 

ACTING  PRESIDENT;  He  said  the  charge  d'affaires 
and  not  the  military  attache. 

KR.  TAVENNER:  Yes,  sir,  he  said  charge 
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d '  affaires. 

Therefore,  it  was  a  matter  which  binds  him, 
was  handled  by  his  agent,  and  which  he  has  shown  from 
his  own  testimony  he  was  sufficiently  ac<iUainted  with 
to  have  in  general  terms  identified  this  document, 

IViR,  CUNNINGHAM;  Your  Honor,  may  I  correct  a 
statement  which  I  consider  is  not  a  correct  statement 
of  the  fact,  and  that  is  that  the  charge  d'affaires  is 
not  an  agent  of  the  ambassaoor;  that  a  charge  d'affaires 
is  the  ambassador  ad  interim  during  the  time  of  the 
absence  of  the  ambassador,  and  whatever  happens  during 
the  time  of  the  term  of  office  of  the  charge  d'affaires 
is  his  responsibility. 

ACTING  PRESIDENT;  I  have  a  question  from  a 
Member  of  the  Tribunal  which  may  have  some  bearing  on 
the  matter. 

'Yhen  die  you  in  fact  return  to  Berlin? 

THE  WITNESS;  I^y  recollection  is  that  I 
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Hssumed  my  post  on  tha  19th  of  Fabrunry  1941. 

‘.oTIKG  PRESIDEI'IT:  'Vhat  data  does  tho  tolagram 
show  that  It  was  received  in  Berlin? 

^■iR.  TuVENI'TORj  The  date  is  blank, 

ACTING  PRESILENT ;  The  date  of  dispatch  v/'^s 
tha  17th  of  February? 

IJR,  TAVENfJER;  Yes,  sir,  at  10  p.m. 

ACTING  PRESILEIAT:  By  a  majority,  the  objection 
is  overruled.  Tna  document  v/ill  be  admitted. 

CLERK  OF  TiiE  COURT;  Prosecution  document 
1157-A  v;lll  receive  exhibit  No.  3521. 

('■fhore-upon,  the  dacueent  above 
referred  to  was  marked  prosecution' exhibit 
No.  3521  and  received  in  evidence.) 

KR.  TAV3KNBR:  I  regret  to  advise  the  Tribunal 
that  there  pre  not  sufficient  copies  in  English  avail¬ 
able  for  all  tha  Members  of  the  Tribunal.  I  have  pro¬ 
duced  all  the  copies  that  I  can  find. 

ACTING  PRESIDENT;-  Is  there  any  copy  for  the 

defense? 

MR.  TAVENNER;  I  have  Just  suggested  that 
counsel  look  at  my  copy  with  me  as  I  read  it. 

121.  CUNNINGHAM;  I  don't  like  to  be  difficult, 
but  I  think  that  tills  manner  of  procedure  after  the 
technical  comnliance  thnt  the  prosecution  required  is 
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cert'^inly  difficult  for  us. 

AOTIIIG  PRESID3MT:  I  will  give  you  my  copy, 

1^51.  TAVENKER;  Tho  prosecution  hes  never  been 
required  to  ois'tribute  documents  being  used  on  cross- 
ex-^minetion.  Had  I  known  in  sufficient  time  that  I 
•.vould  use  this  document,  I  of  course  ’vould  have  done  so, 
MR.  CUNi'IIiVGHAM;  That  brings  up  another  issue, 
your  Honor,  that  the  prosecution  in  all  reasonable  fair¬ 
ness  should  be  reouired  to  serve  these  documents  on  the 
defense  at  least  twenty-four  hours  in  advance  so  that 
wo  have  the  same  notice  as  they  have  as  to  what  the 
evidence  in  this  case  Is  going  to  be,  and  it  is  cer¬ 
tainly  a  rioiculous  thing  to  impose  upon  tho  defense  one 
obligation  and  not  the  same  obligation  upon  the  prosecu¬ 
tion, 

ACTING  PRESIDENT;  You  have  been  told  time 
and  again  th^t  that  is  not  the  rule  of  the  Court,  It 
would  destroy  all  surprise  on  cross-examination, 

MR.  CUNNINGH/iM;  o  I  submit.— 

ACTING  PRESIDENT:  It  is  no  use  taking*  up  the 
time  of  tue  Court  with  arguing  these  things  over  and 
over  again. 

MR.  CUNNINGHAM:  I  submit,  your  Honor,  th-’t 
merely  because  tne  Court  makes  a  mistake  is  no  reason 
why  it  should  not  corrcc t  the  mistake.’ 
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certainly  difficult  for  us, 

ACTING  PRESID3riT:  I  will  give  you  my  copy. 
piR.  TAVENHSR;  Tho  prosecution  h?s  never  bean 
required  to  distribute  documents  being  used  on  cross- 
ex^minetion.  Had  I  known  in  sufficient  time  that  I 
•.vould  use  this  document,  I  of  course  would  have  cone  so, 
JkR,  CUNi'IINGHAM:  That  brings  uo  another  issue, 
your  Honor,  that  the  prosecution  in  all  reasonable  fair¬ 
ness  should  be  reouirod  to  serve  these  documents  on  the 
defense  at  least  twenty-four  hours  in  advance  so  that 
’.VQ  have  the  same  notice  as  they  have  as  to  whvnt  the 
evlcience  in  this  case  is  going  to  be,  and  it  is  cer¬ 
tainly  a  rioiculous  thing  to  impose  upon  tho  defense  one 
obligation  and  not  the  same  obligation  upon  the  prosecu¬ 


tion. 


ACTING  PRESIDENT:  You  have  been  told  time 


and  again  th^t  that  is  not  the  rule  of  the  Court.  It 
’.vould  destroy  all  surorise  on  cross-examination. 

KR.  CUNNINGHAM:  o  I  submit.— 

ACTING  PRESIDENT:  It  is  no  use  taking*  up  the 
time  of  toe  Court  with  arguing  these  things  over  and 
over  again, 

IrR,  CUNNINGHAM:  I  submit,  your  Honor,  th'^t 
merely  because  tne  Court  makes  a  mistake  is  no  reason 
why  it  should  not  correct  the  mistake.' 


.V 
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ACTING  PR3SIDBKT;  Thnt  -vill  co  from  you, 

!’r.  Cunningiip.m, 

I'lR,  TAVJ1NI!3R:  I  v/ill  rend  the  exhibit: 

"Concerning  tno  current  r.ediPtion  in  the 
Th'2il'>nd-French  Inco-Chlm  border  cispute,  plans 3  pro¬ 
pose  to  the  government  to  which  you  are  assigned  to  use 
its  good  offices  to  have  Vichy  government  accept  our 
mediation  plan  after  having  explained  the  following: 

"(1)  The  success  or  failure  of  our  mediation 
will  not  only  gravely  affect  the  politic?'!  situation 
of  East  'isi.a,  but  the  positions  of  all  Axis  Powers, 
Hence,  this  is  not  merely  n  local  problem  between  Thai¬ 
land  and  French  Indo-Chinn,  That  is,  in  case  of  ruptura 
of  the  mediation,  fighting  between  Thailand  ?.na  French 
Inco-China  will  inevitably  start  again  and  this,  in  the 
long  run,  may  load  to  our  armed  intervention.  However, 
in  such  case,  it  will  become  impossible  to  obtain 
rubber,  rice  and  other  products  of  that  area,  v/hich  are 
of  necessity  to  both  Japan  and  Germany.  Needless  to 
say,  this  not  onlv  will  be  a  groat  obstacle  in  the 
execution  of  tha  national  policies  of  both  Japan  f'.nd 
Girmani?,  but  •vin  enable  England  and  America  to  t-’ko 
advantage  of  this  opportunity  to  throw  the  South  Seas 
into  confusion  through  intensification  of  their  activ¬ 
ities  tov-'rd  the  Nothorland  East  Indies  and  French 
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Indo-China  and  also  throi’.gh  tho  carrying  out  of  thoir 
f''vorita  propaganda.  It  is  clonror  than  seeing  fire 
that  this  will  upset  Japan's  southern  policy  and 
eventually  cause  a  serious  setback  in  the  operations  of 
Germany  and  Italy. 

"I'oreover,  in  the  above  instance,  the  situation 
will  bo  such  th*it  it  'vill  be  difficult  to  guarantee  that 
England  will  not  steal  n  march  on  us  and  take  such  actio 
as  to  occupy  the  strategic  points*  of  Thcalland.  On 
tho  other  hmd,  in  cf*se  tlio  mediation  is  a  success,  wo 
will  be  able  to  peacefully  establish  our  influence  in 
Th<=>ilrnc  and  French  Indo-China  and  also  firmly  estab¬ 
lish  the  grounds  upon  which  to  request  for  the  V'^rious 
conveniences  whicn  wa  desire,  besides  leaving  no  room 
for  the  activities  of  3ngland  and  America.  Therefore, 
the  question  as  to  whether  the  position  of  Japan  in  3ast 
■Isira  will  bo  strengthonod  or  not  oepenos  directly  on 
the  success  of  this  mediation  and  this,  at  the  same 
time,  affects  the  question  of  the  extension  of  tho  Axis 
Pov;3rs'  Influence  against  England  and  America. 
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Indo-China  and  also  throi’gh  tho  carrying  out  of  their 
f''vorite  propaganda.  It  is  clenrer  than  seeing  firo 
that  this  will  upset  Japan's  southern  policy  and 
eventually  cause  n  serious  setback  in  the  operations  of 
Germany  and  Italy. 

"Ivoreover,  in  the  above  instance,  the  situation 
will  be  such  th^^t  it  'vill  be  difficult  to  guarantee  that 
England  will  not  steal  a  marcl*.  on  us  and  take  such  actiorj 
as  to  occupy  the  strategic  points’  of  Thailand.  Oc 
tho  other  hand,  in  c^'se  tlie  mediation  is  a  success,  wo 
will  be  able  to  pe-'^cefully  establish  our  influence  in 
Th'>ilrnd  and  French  Indo-China  and  also  firmly  estab¬ 
lish  the  grounds  upon  v/hich  to  request  for  the  v'Tious 
conveniences  whicn  we  desire,  besides  leaving  no  room 
for  the  activities  of  England  and  America,  Therefore, 
the  question  os  to  v/hether  the  position  of  Japan  in  East 
Asia  will  bo  strengthened  or  not  depends  directly  on 
the  success  of  this  mediation  and  this,  at  the  same 
time,  affects  the  question  of  tho  extension  of  the  Axis 
Powers'  influence  against  England  and  America. 
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"(2)  However,  there  is  too  great  a  gap  in 
the  assertions  of  both  France  and  Thailand  and  there 
appears  to  be  no  sign  of  their  compromising  readily. 

<0n  the  other  hand,  since  the  international  situation 
has  become  such  that  further  delay  in  the  settle¬ 
ment  of  the  matter  is  not  pcrKiis.i.Lble ,  we  have  taken 
the  assertions  of  both  into  cons  ulerarion  and 
decided  this  mediation  plan,  liovover,  the  gist  of 
it  is  to  return  to  Thailand  the  greater  part  of  the 
territory  lost  in  1904  and  ICG?  The  former  was 
taken  from  Thailand  by  France  as  o'-^uonsation  for 
the  abolition  of  extratei  ri  ,  out  if  the 

Illogical  state  wherein  extrateri  .^-i.r.rlaLity,  itself, 
was  established  by  force  is  trken  Irit^o  consideration, 
it  was  all  the  more  illogical  io  r.i'.le  hv]‘  cede  her 
territory  as  compensation  ai.d  Inlj  :  ho  :.1g  be  cor¬ 
rected.  The  latter  was  taken  over  from  Thailand  in 
the  form  of  an  e'-cchange  for  sever'-.',  'rail  areas,  but 
looking  at  it  racially  or  historic..*..! ly ,  there  is  no 
basis  for  it-  It  is  merely  a  case  v.-here  France  stole 
it  with  the  pressure  of  a  powerful  state. 

"Moreover,  in  our  mediation  plan,  we  have 
decided  to  return  only  a  small  portion  of  the  latter 
to  Thailand  in  the  form  of  a  sale  and  to  reserve  for 
French  Indo-China  the  historic  sites  of  CaiBi&i)DBd.nidn 
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recognition  of  French  Indo-China* s  cultural  achieve¬ 
ments  towards  Ankor  Vat,  , 

"(3)  Reasons  for  deciding  on  the  mediation 

plan. 

"(a)  Besides  that  irencioned  previously, 
the  question  of  restoration  of  '..o't  *:er^*itory  is, 
for  France,  9  prcblcra  of  a  colo.v'.;  or,  av'c'.u'ately 
speaking,  an  area  of  a  prol'c:  i,; e  .located  far  away 
and  having  no  natural  cou,;*-:;  t  Uv.  wh.'=n  ronsidered 
from  all  racial.  hlstoricaU  .1  and  cul¬ 
tural  acpects,  but  it  is,  Vor  Tm-.I  a  problem 

of  her  domain  aiiu  raoja]  alic  ,  llcncc,  the 

degree  of  gravity  dif'.'ccs  r-.j 

"(b)  ..j. though  Frur Of:  -  cut  that 

Thailand  has  sudde-xaiy  enlarnei  upon  “cr  i.'.mand  (the 
two  areas  of  iCaor  on  the  r'. 5:h'‘  brr.k  toe  liekong 

River)  rrade  prlo:  to  xhe  accentance  Jot^pu’s 

mediaclon  and  a;, certs  that  this  is  u.n.i  easouable,  that 
there  may  bo  sjcn  a  change  with  The-  uovclopment  of 
military  aci.lon  is  inevitable.  Ilcnce,  the  question 
lies  in  whether  the  present  Thailand-French  Indo¬ 
china  border  is  correct  when  the  truth  is  considered. 

"(c)  In  regard  to  the  war  situation,  although 
Thailand  was  defeated  in  sea  battles,  it  has  been  an 
overwhelming  victory  for  Thailand  in  regard  to  land 
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battles,  which  hold  the  key  to  overall  victory,  and 
if  we  had  not  proposed  to  mediate,  the  Thailand  army 
would  have  overrun  all  C*.mbodia.  Besides  the  above 
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fact,  it  is  not  only  our  officers,  who  have  inspected 
the  locality  who  unanimously  admits  the  fact  that  the 
morale  of  the  Thailand  Army  is  high  while  the  French 

j  Indo-China  Army  has  absolutely  no  fighting  spirit, 
but  even  among  the  French  officials  who  have  visited 
the  front,  there  are  some  expressing  the  same  opinion. 

"(d)  In  view  of  this  above-mentioned  fact 
and  from  the  fact  that  the  French  Indo-China  Army 
although  she  may  reopen  hostilities  is  unable  to 
o^-.'ose  the  Thailand  Army  with  all  its  force  while 
the  Japanese  Arm.y  is  stationed  north  of  Hanoi  as  at 
present,  the  defeat  of  the  French  is  nearly  certain. 

I  Consequently,  it  would  be  wise  for  France  to  forget 

I 

!  all  sentimental  arguments  and  sour  grapes  at  this 
time  and  seek  for  a  rapid  solution  of  the  problem 
with  the  magnanimity  worthy  of  a  great  nation  rather 
n  to  discuss  peace  after  being  defeated. 

j 

"(e)  In  regard  to  the  territory  lost  in 
1904,  although  it  seem.s  as  if  France  has  a  true  in¬ 
tention  toward  restitution  on  the  whole,  she  is 
manifesting  considerable  disapprobation  in  regard  to 
the  territory  lost  (T.N.  by  Thailand)  in  1907.  As 
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I  for  Thailand,  however,  there  is  a  view  that  the 

I  ■ 

former  could  have  been  acquired  without  depending  on 
our  mediation  and  that  if  Japan  had  not  intervened, 
they  would  have  been  able  to  take  back  more  terri¬ 
tory  in  the  Cambodia  area.  The  British  also  arc 
supporting  this  view  to  dairpen  Japan's  mediation 
and  since  this  will  lead  to  the  alienation  of  the 
collaboration  between  Japan  and  Thailand,  the  possi¬ 
bility  of  Thailand  regarding  our  mediation  as 
troublesome  from  that  standpoint  of  her  international 
(T.N.  This  has  been  changed  to  'internal'  but  the 
original  Japanese  character  is  not  crossed  out) 
situation  and  resorting  to  arms  again  is  great  if 
the  restoration  of  lost  territories  is  restricted  to 
the  former.  Hence,  we  are  confronted  with  the 
absolute  necessity  of  making  the  French  make  some 
concession  in  regard  to  the  latter  and  of  preventing 
Thailand  from  ceding  from  our  camp  and  joining  the 
Anglo-American  camp. 

"(4)  According  to  the  explanation  of 
Thailand,  when  Thailand  sought  for  Germany's  help 
in  regard  to  this  question  of  restoration  of  lost 

I  territories.  Foreign  Hinister  Ribbentrop  had  replied 
to  the  Thailand  Liinistcr  in  Germany  and  to  the 
Thailand  Foreign  ^nister  thr<*ugh  the  German  Minister 
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in  Thailand  that  since  problems  of  French  Indo¬ 
china  have  been  all  left  in  the  hands  of  Japan,  Japan 
should  be  consulted,  and  Thailand  is  thinking  of  act¬ 
ing  according  to  Japan's  view  in  regard  to  this 
matter. 

"However,  there  has  been  no  manifestation 
of  such  intention  as  mentioned  above  from  Germany 
at  any  time.  Not  only  that,  but  France  has  hinted 
that  as  a  result  of  the  German-French  Armistice 
agreement,  they  have  no  right  to  dispose  of  freely 

t 

problems  such  as  this  matter  pertaining  to  the  dis¬ 
position  of  her  colonics  until  the  peace  conference. 
Hence,  it  is  deemed  that  the  diffJculty  for  the 
completion  of  the  mediation  lies  with  France. 

"However,  (1)  since  the  success  of  the 

mediation  will  greatly  affect  the  execution  of  the 

* 

national  policies  of  the  Axis  powers,  it  is  necessary 
to  bring  this  immediately  to  a  success  by  all  means 
and  to  establish  our  influence  and  stamp  out  the 
activities  of  Enpland  and  America. 

"(2)  If  wc  do  not  satisfy  Thailand  to  a 
certain  extent,  there  is  the  danger  of  Thailand 
swinging  away  from  Japan.  Moreover,  for  this  pur¬ 
pose,  it  is  necessary  to  add  pressure  on  France,  but 
to  make  France  accept  our  mediation  plan,  it  is 
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deemed  that  there  is  no  alternative  but  to  rely 
upon  the  speedy  and  effective  good  offices  of  the 
German  Government  toward  the  Vichy  Government. 
Hence,  it  is  desired  that  appropriate  measures  be 
devised  immediately. 

"Furthermore,  the  chief  of  the  Bureau  of 
South  Seas  Affairs  has  shown  our  mediation  plan  to 
the  Germ.an  councillor  here  on  the  17th  and  has  re¬ 
quested  for  the  good  offices  of  the  Gorman  Govern¬ 
ment  after  explaining  the  detailed  situation." 
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ACTING  PRESIDENT*  Are  you  through? 

LIR.  TAVENNER*  Yes,  sir. 

ACTING  PRESIDENT*  I  trust  you  will  see  that 
the  Members  of  the  Tribunal  get  copies  of  that  exhibit 
when  it  is  processed, 

MR,  TAVENNER*  Yes,  sir.  All  the  rules  of 
the  Tribunal  with  regard  to  the  distribution  will  be 
complied  with  as  soon  as  the  work  can  be  physically 


done. 


ACTING  PRESIDENT*  I  have  two  or  three  queries 


here  from  Members  of  the  Tribunal. 

In  effect, is  it  not  possible  to  avoid  this 
situation  of  introducing  these  documents  wlth<^ut  copies? 

MR.  TAVENNER*  It  can  only  be  avoided  by 
coming  to  a  decision  about  the  use  of  the  document  j 

far  enough  in  advance  to  permit  the  processing  department 
to  get  the  work  done, 

ACTING  PRESIDENT*  This  is  the  second  time  i 

in  two  days. 

I  have  a  question  from  a  Member  of  the  Tribur^l. 
BY  THE  ACTING  PRESIDENT;  | 

Q  Did  I  understand  you  correctly  that  you 
assumed  your  duties  in  Berlin  on  the  19th  of  February? 

A  I  did  not  begin  my  duties  on  that  date.  My 
duties  cannot  commence  until  after  I  had  presented  --  j 
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!  after  I  present  rriy  credentials,  and  therefore  I  did 
not  begin  my  duties  until  the  28th  of  February. 

I  Q  V^hat  date  did  you  actually  arrive  in  Berlin? 

I 

A  I  arrived  on  the  19th, 

BY  tli.  TAVENNER  (Continued) 

Q  And  you  held  conferences  with  Rlbbentrop  at  ! 

1  I 

I  least  as  early  as  the  23rd  of  February,  before  you  i 

^  had  presented  your  credentials,  didn't  you?  | 

A  That  was  in  an  entirely  different  capacity.  ! 

I  could  not  meet  Rlbbentrop  in  an  official  capacity 
until  after  I  had  presented  my  credentials,  but  sinee 
we  were  old  friends  he  asked  me  to  come  and  see  him 
and  this  visit  was  entirely  contrary  to  diplomatic 

I 

usage. 

I' 

I  Q  But  nevertheless  it  occurred? 

A  Yes. 

I  Q  Nov/,  did  the  German  representatives  in 

i  accordance  with  this  telegram  bring  pressure  to  bear  i 

on  Vichy  France?  | 

I 

A  I  don't  recall  at  all.  ! 

Q  Did  you  later  communicate  with  Tokyo  in  regard  ] 

to  this  matter?  ' 

A  It  is  not  in  my  recollection.  j 

Q  Did  you  approve  of  and  favor  Japanese  establish-! 


ment  of  naval  and  air  bases  in  South  French  Indo-Chlna 
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in  1941?  .  I 

I 

A  Hy  opinion  was  never  asked  on  that  matter,  | 

j  and  actually  since  I  had  no  knowledge  regarding  how  j 

things  stood  in  the  Orient  at  the  time,  I  never  even 
thought  of  that, 

Q  Vvell,  now,  let  me  refresh  your  recollection  | 
about  that.  Did  you  not,  as  early  as  12  July  1941, 
tcvlse  VVelazaecker  that  the  occupation  of  certain 

j  positions  in  South  Indo-China  as  bases  for  aircraft 

I 

and  warships  v/as  an  urgent  Japanese  need? 

A  I  must  have  conveyed  to  him  Instructions  which 

I 

arrived  from  Japan,  I 

!  Q  Then  you  did  know  of  the  contemplated  action 

I  of  establishing  naval  and  air  bases  in  South  Indo-Chlna 
as  early  as  July,  1941? 

A  I  learned  of  Japan's  plans  in  Indo-Chlna  —  i 

French  Indo-China  —  only  through  Instructions,  i 

Q  How,  will  you  answer  my  question?  ' 

A  Of  my  own  knowledge,  I  knew  nothing, 

Q  Will  you  still  answer  miy  question?  You  did 
learn,  then,  as  early  as  July  the  12th  1941  that  Japan 
centemplated  the  establishment  of  air  bases  and  naval 
bases  in  South  Indo-Chlna,  didn't  you? 

I 

i  A  Wo,  I  didn’t,  I  said  that  I  knew  that  Japan  —  I 

I  that  there  v/ere  such  thoughts  in  Japan  for  the  first  j 
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time  through  the  instructions  which  I  received. 
Therefore,  if  it  is  true  that  I  did  see  V/eiszaecker 
on  the  12th  of  July  194-1  and  talked  to  him  on  that 
matter,  it  must  have  been  based  on  the  instruction® 
which  I  received.  If  I  hpd  roceived  no  instructions 
by  that  date,  the  12th  of  July  1941,  then  the  report 

of  that  conversation  must  be  false. 

Q  V/ell,  when  do  you  claim  that  you  first  receive(, 

such  instructions  from  your  Government? 

A  I  don't  recall  the  exact  date,  but  it  is 
around  the  time  of  which  you  spoke  yesterday.  , 

Q  Well,  what  time  was  that? 

A  I  don't  exactly  —  I  don't  recall  the  exact 

date. 

Q  Well,  the  approximate  date. 

A  It  must  have  been  some  time  in  July.  This 
matter' was  not  taken  up  as  a  subject  of  discussion  at 
our  embassy  in  Berlin.  We  just  made  one  communication 
to  the  German  Government  on  it,  and  since  it  v/?!S 
something  that  happened  quite  some  time  ago,  I  have 
forgotten  the  date. 

THE  MONITORS  Japanese  court  reportf^r. 

,  (Whereupon,  the  Japanese  court  reporter 

read.) 

Till  INTERPRETER:  Correction:  "This  matter 


OSHIfJA 


CROSS 


34,307 


WPS  not  hatidled  by  the  Per]  in  Kmbassy  for  an  extended 
period  of  time.  We  received  only  one  instruction  — 
only  once  did  v;e  receive  instructions  from  the 
Japanese  Government  on  this  matter,  and  therefore 
since  it  is  something  that  happened  quite  ^me  time 
ago,  I  have  forgotten  the  exact  date." 

Q  Wow,  did  you  know  in  December,  1941  of  the 
penetration  of  Japanese  troops  into  French  Indo-China 
and  did  you  not  approve  that  action? 

A  My  recollection  is  that  I  was  never  informed 
of  that, and  as  to  your  second  point,  my  opinion  was 
not  consulted  on  that  matter  either. 

Q  Well,  you  did  in  fact  approve  of  it,  didn't 

you? 

A  I  don't  think  I  ever  did. 

Q  I  hand  you  prosecution  document  No.  3270,  which 
is  a  bound  volume  of  the  daily  Issues  of  the  Tokyo  Nlchi 
Nichi,  and  I  ask  you  to  look  at  the  issue  of  the  27th 
I  day  of  September  1941. 

Will  you  plepsc  state  whether  or  not  there 
appears  in  that  issue  a  newspaper  article,  datelined 
Berlin,  September  25,  1941,  quoting  a  speech  which  you 
I  made  in  commemorating  the  first  anniversary  of  the 
conclusion  of  the  Tripartite  Pact? 

A  There  is. 
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Q  I  believe  the  article  also  carries  your 
picture,  doesn't  it? 

A  Yes,  there  is. 

Q  You  made  a  sppech  on  that  occasion,  didn' t 

you? 

A  I  did  not  make  a  speech.  I  think  I  talked 
to  a  reporter  v/ho  came  to  interview  me,  but  I  cannot 
take  any  responsibility  for  the  contents  of  that 
article.  And  in  regard  to  French  Indo-China,  aSfto, 
from  v/hat  I  have  been  able  to  glance  through  here,  all 
it  says  is  the  Japanese  occupation  —  the  Japanese 
advance  into  French  Indo-China. « .  I  can't  take  any 
responsibility  for  the  contents  of  the  article  at  all. 

MR.  TAVENNERi  I  desire  to  offer  for 
identification  only  the  newspaper  volume  in  the  hands 
of  the  witness,  and  from  it  I  desire  to  introduce  in 
evidence  document  327O-A,  an  excerpt  therefrom,  which 
is  the  result  of  the  newspaper  Interview  mentioned. 

MR.  CUNNINGHAM:  The  document  is  objected  to 
for  the  reasons  that  it  is  not  properly  identified, 
not  properly  authenticated,  not  proven  to  be  genuine, 
not  in  the  language  of  the  accused  or  of  the  v/itness, 
not  the  best  evidence  in  that  it  v/as  not  offered  through 
the  means  of  the  best  authority  available  to  introduce 
the  contents  of  the  document  and  that  v/ould  be  the 
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reporter  who  took  —  made  the  Interview. 

For  the  further  reason  that  it  is  not  the 
best  manner  in  which  to  introduce  evidence  of  this 
kind;  that  nev/spaper  articles  and  propaganda  issued 
by  nov/spapers  other  than  by  the  individuals  have  been 
discarded  by  this  Tribunal  by  the  v/holesale. 

Certainly  the  offering  of  this  document  violates 

I 

all  of  the  rules  v/hich  have  been  laid  down  by  this  i 

Tribunal  for  documents  of  probative  value,  for  documents; 
with  proper  authenticity  and  for  documents  which  have  j 
a  binding  effect  upon  the  individuals  charged, 

ACTIiJG  PRESIDEi'lT:  Mr.  Tavenner, 

•  I 

tiR.  TAVENNER:  The  witness,  if  the  Tribunal 

1 

please,  has  admitted  having  an  interview  with  a  press¬ 
man,  as  a  result  of  which  this  articles  was  printed. 

I  think  that  sufficiently  identifies  it.  If  there  are 
parts  of  it  that  the  witness  claims  he  has  a  desire  to 
explain  that  is  another  matter.  But  here  is  a  news 
interview  which  ho  admits  he  had. 

ACTING  PRESIDENT:  The  first  document  is 
admitted  for  identification  only. 

CLERK  OF  THE  COURT:  Tokyo  Nichi  Nichl  for  , 
September, 1941,  will  receive  exhibit  No.  3522  for  ' 

identification  only, 

('whereupon,  the  document  above  ^ 
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referred  to  was  narked  prosecution  exhibit 
No.  3522  for  identification.) 

ACTING  PRES  IDEM;  By  a  majority,  the 
objection  is  sustained  as  to  the-  second  document, 


OhHII.A 


CRObf' 


34,311 


BY  fJR,  TAVSNNER  (Continued) : _ _ _ _ , 

0  General  OSHIMA,  were  you  not  of  the  opinion 

i 

t;hat  the  Japanese  Otrvemweiit ,  in  establishing  the  so- 

called  new  order  in  East  Asia  under  the  Tripartite  Phct, 

3 

^planned  to  use  armed  force  for  its  accomplishment, 
j  A  I  did  not  think  so. 

g  q  Let  me  see  if  I  can  refresh  your  recollection. 

7  Did  you  not  have  a  conference  with  Erdsmandorf 

8,  n  or  shortly  prior  to  18  October  1941,  in  which  you 
y  stated  that  in  your  opinion  the  Japanese  Government,  in 
10  joncluding  the  Tripartite  Pact,  must  have  been  certain 
“  bhat  the  Great  East  Asiatic  area  could  be  achieved  only 
3y  advance  with  the  sword  to  the  south?. 

A  I  have  no  recollection  of  having  stated  that. 

0  Y/ell,  do  you  not  recall,  and  is  it  not  true, 
that  you  further  stated  in  this  conference  that  action 
had  been  prepared  and  the  question  was  only  when  it  should 

be  released? 

18 

A  I  have  no  recollection  of  having  made  such  a 

19 

20  statement. 

Q  Do  you  not  recall,  and  is  it  not  true,  that  ; 

22  you  further  stated  that  the  attack  may  possibly  be 

23  simultaneous  with  German  operations  against  Great  Britain? 

24  j  A  I  have  no  recollection  of  having  made  such  a 
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Do  you  not  recall,  and  is  it  not  true,  that 
vou  also  stated  that  it  would  be  advantageous  to  estab¬ 
lish  a  land  connection  between  Germany  and  Japan  by 
Japan's  advance  into  East  Siberia,  and  that  you  had  pro¬ 
posed  this  repeatedly  to  your  government? 

A  I  have  no  such  recollection,  and  I  should  lll<e 

to  state,  furthermore,  that,  as  I  told  you  yesterday,  I 
had  no  official  corw ersations  with  Erdsmandorf  at  all. 
I'y  belief  is  that  he  merely  pieced  together  what  I  told 
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him  at  social  functions  and  the  liVe  with  other  infor¬ 
mation  which  he  had  received  from  other  sources,  and 

gave  it  out  in  that  form. 

o  Well,  now,  did  you  not  state  to  Erdsmandorf 

on  another  occasion,  on  or  shortly  prior  to  17  November 
1941,  your  personal  view  that  an  advance  by  Japan  toward 
the  south  was  unavoidable,  esnecially  because  of  the 

4 

pressing  need  for  petroleum? 

A  I  have  no  recollection  of  having  stated  that. 

HR.  CUNNINGHAM:  I  might  add  my  objection  now, 
that  I  would  like  to  object  to  any  further  questions  alom' 
this  line  for  the  reason  that  they  are  immaterial,  ’^at 
he  said  and  what  diplomatic  conversations  or  chatter 
j  took  place  between  the  Ambassador  and  some  minor  official 
I  of  Germany,  is  Immaterial.  In  my  submission,  anything 


relative  to  the  diplomatic  conversations  between  any  of 
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the  Gprnans  is  immaterial  here;  that  fundamentally  these 
accused  are  charged  with  agreeing  among  themselves,  not 
with  outside  parties,  and  no  other  charge  is  contemplated 


by  the  Charter 


ACTING  PREblDENT:  The  objection  is  overruled 


BY  MR.  TAVENNER 


0  You  have  already  answered  the  question,  I  be 


^  Now,  in  this  conference  v/ith  Erdsmandorf,  did 
you  not  also  explain  that  by  advance  to  the  south  you 
meant  the  seizure  of  the  island  of  Borneo,  above  all. 


was  necessary? 

A  I  never  made  such  an  explanation,  and  further 
more,  the  interesting  thing  about  that  exhibit  is  that 
there  are  names  mentioned  in  it  —  geographical  names 


mentioned  in  it  which  I  do  not  Vnow 


*7  You  do  not  know  Borneo? 

A  No,  not  Borneo,  but  other  points  on  the  map. 
n  Well,  now,  I  had  not  asked  you  about  any  other 
points  on  the  map,  but  let  us  talk  about  the  map  a 
moment.  Did  not  you  and  Erdsmandorf  examine  the  map 
to  determlnehow  far  it  was  from  Borneo  to  the  nearest 
Japanese  troops  in  Pouth  Indo-Chlna,  and  did  you  not 
determine  that  the  distance  was  1,000  kilometers? 
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Q  Dir*  you  not  also  discuss  the  nature  of  the 
fortifications  at  ^in^epore,  and  did  you  not  make  the 
suggestion  that  an  attack  on  Singapore  v/ould  be  most 
effective? 

A  No,  I  have  no  such  recollection. 

0  Did  you  not  also  tell  T^rdsmandorf  that  the 
three  Japanese  infantry  divisions  on  the  island  of 
Hainan,  you  assumed,  were  being  trained  for  landing 
operations  and  combat  in  tropical  regions? 

A  I  have  no  recollection  of  having  had  such  a 
conversation. 

I’R.  TAV15NNER;  I  offer  in  evidence  excerpts  from 
prosecution  documents  21^6  and  2157  which  were  put  to 
the  witness  during  cross-examination.  I  do  not  intend 
to  read  them.  The  document  will  be  processed  and  cir¬ 
culated  as  soon  as  the  work  can  be  completed. 
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I  '7ITy]5SS:  !'ay  I  not  be  shovm  the  Japanese 

I 

I  copy?  : 

j  ACTING  PRESIDENT:  Just  a  minute.  I  did  not 

catch  the  name  of  v/hat  these  documents  are  supposed 
to  be. 

rro.  TAVENNER;  I  put  to  the  witness  during  the  ' 
course  of  cross-examination  certain  excerpts  from  his  ownj 
interrogations.  Now  I  am  merely  offering  the  proof  of 
those  excerpts,  which  is  exactly  the  same  thing  that 
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WPS  done  in  connection  with  the  cross-exaniinetion  of 

I 

General  KA’TABE.  Does  that  fully  explain  it? 

*  I 

I!R.  CUNrJINGHAM:  Certnlnly  1  object,  for  the 
I  reason  that  it  serves  no  useful  purpose.  It  clutters 

I  the  record  and.  is  mere  repetition  of  what  has  already 

I 

I  transpired.  Certainly  it  has  no  probative  value 
I  and  it  is  merely  compounding  the  record. 

I  ACTING  PRESIDENT:  If  it  is  already  in  the 

j  record,  what  is  the  use  of  making  this  extra? 

I  f'R.  TAVENNER;  If 'the  Tribunal  please,  it 

I  is  true  that  I  read,  and  J  am  certain  I  read  accurate- 

i 

I  ly,  from  these  interrogations  during  the  course  of 
I  cross-examination  of  the  witness,  but  I  think  it  is 
*  proper,  and  I  should  be  expected  to  prove  that  the 
things  I  read  were  actually  interrogations  of  this 
accused  and  v/ere  an  accurate  record  of  his  interroga¬ 
tions.  In  other  words,  I  have  confronted  the  v/itness 
v/ith  what  we  claim  he  said  on  interrogation.  T  am  now 
proving  that  he  said  those  things  .just  as  T  have 
stated. 

ACTING  PRESIDENT:  Does  the  document  you 
have  presented  contain  any  more  than  the  questions 
and  ansv/ers  you  propounded  to  the  witness'^ 

TAVENNER:  No,  sir.  The  excerpts  are  con¬ 
fined  to  those  which  he  denied  making  or  expressed 
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uncertainty  In  making. 

CUNNINGHAr:  Xn  my  submission,  if  there 
is  no  irregularity  there  is  no  necessity  for  the  filing 
of  the  document,  and  if  there  is  a  contest  as  to  what 
he  said  on  different  occasions,  that  seems  to  be  our 
ob,iection,  not  the  prosecution's. 

This  is  not  the  best  way  to  do  this.  If  they 
want  to  prove  the  authenticity  and  the  genuineness 
of  these  statements  that  we  made,  they  should  bring 
the  person  who  conducted  the  interview  and  they  should 
bring  the  Interpreter  to  show  v/hat  he  actually  said  and 
what  was  actually  recorded,  and  then  he  can  correct  it 
facing  them. 

ACTING  PR^IDENT;  ’"^e  will  recess  for  fifteen 

minutes. 

(’’hereupon,  at  1050,  a  recess 
was  taken  until  1122,  after  which  the 
proceedings  were  resumed  as  follows:) 
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MARSHAL  0?  THE  COITRT:  The  International 
Military  Tribunal  for  the  Far  East  is  now  resumed. 

ACTING  PRESIDENT;  The  objection  is  sustained 
at  this  time.  The  prosecution  may  tender  these  docu¬ 
ments  at  the  time  of  their  rebuttal  and  the  Tribunal 
will  consider  their  admissibility  at  that  time. 

MR.  CUITKINGHAI.?;  Your  Honor,  that  raises 
another  question  which  it  is  suggested  be  kept  open 
until  full  discussion  before  this  full  Tribunal  and 
that  is  the  question  of  the  right  of  the  prosecution 
to  a  rebuttal.  Mr.  Furness  is  ready  to  argue  that 
question  fully  before  the  Tribunal  at  a  time  when  it 
can  be  agreed  upon  but  he  is  not  here  this  r.orning, 

ACTING  PRESIDENT;  That  question  will  be 
dealt  with  when  it  arises  v/hen  they  make  their  offer 
in  rebuttal. 

MR.  CUNNirJGHAM:  Your  H^nor,  is  it  not  a 
little  more  reasonable  to  determine  beforehand  in 
ordr.r  that  all  of  the  preparation  necessary  for 
rebuttal  will  be  avoided  if  we  adopt  the  rule  that 
there  is  no  right  of  rebuttal? 

ACTING  PRESIDENT;  V/e  will  consider  it  at 
that  time. 

Captain  Kra^'t. 


LANGUAGE  ARBITER  (Captain  Kraft);  If  the 
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we  subrnl^^heT^ll owing  language 


corrections:  Reference  exhibit  No.  2619,  Paper 
No,  3,  first  paragraph,  and  record  page  22,54-8, 
line  25,  page  22,54-9,  lines  1-4.  Delete  the  entire 
paragraph  and  substitute:  "In  the  event  of  diplomatic 
inquiries  from  third  parties,  after  the  conclusion 
of  the  pact,  now  under  negotiation,  between  Germany, 
Italy  and  Japan,  the  Japanese  Government  will  make  a 
verbal  explanation  ir  the  following  sense:" 

Exhibit  No,  774-A,  page  4,  line  7,  delete 
"in"  from  the  phrase  "in  the  expulsion." 

ACTING  PRESIDENT:  Mr.  Tavenner, 

BY  MR.  TAVENNER  (Continued): 

Q  General  OSHIMA,  did  you  have  a  conference 
with  Gaus  on  or  shortly  before  11  October  1941  with 
regard  to  the  prolongation  of  the  Anti-Comintern  Pact? 

A  I  don't  recall  the  date  and  I  don't  recall 
'.'.'hether  my  conversation  was  v;ith  Ribbentrop  or  with 
Gaus,  but  I  do  know  that  I  did  have  such  a  conversation 

Q  Did  you  advise  the  person  ’"ith  whom  you 
conferred  that  you  had  v/ired  to  Tokyo  repeatedly  about 
the  matter? 

A  I  have  no  such  recollection. 

Q  Did  not  you  and  the  person  v.lth  vfhom  you 
conferred,  discuss  the  advisability  of  playing  up  the 
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occasion  of  prolonging  the  Anti-Comintern  Pact  in  a 
big  manner? 

A  I  have  no  recollection  of  having  had  such 
a  discussion. 

Q  Did  you  sign  the  prolongation  agreement  in 
behalf  of  Japan? 

A  In  accordance  with  Instructions  from  the 
Japanese  Government  I  signed  the  agreement. 

Q  That  v/as  November  25’,  194-1,  I  believe? 

A  Yes. 

Q  Was  a  ceremonial  meeting  held  in  commeraora 
tion  of  its  signing? 

A  I  believe  a  reception  was  held  at  Hitler's. 

Q  Did  you  speak  on  that  occasion? 

A  No,  1  didn't, 

Q  Did  you  not  have  some  public  word  tc  state 
at  the  reception  or  at  the  time  of  the  signing? 

A  No.  The  form  that  was  adopted  v-zhen  this 
prolongation  was  decided  on  was  that  each  country  par 
ticipating  v/as  to  make  a  declaration  of  its  intent, 
and  when  Japan's  turn  came  up  I  made  this  declara¬ 
tion  of  Japan's  position,  and  this  constituted  the 
prclongr tion  cf  ti/c  agreement.  The  signing  of  the 
pact  by  v/riting  v/hich  was  mentioned  before  is  erron¬ 
eous,  and  the  form  v/hich  I  have  just  mentioned,  this 
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“Hoclcrrtion  of  intunt  \/£:s  cquivalont  to  o  v/ritton 
signing  cf  the  prct. 

Q  Did  any  other  Japanese  speak  on  thr.t  occasion 
in  regard  to  the  matter  in  a.dcition  tc  ycursolf? 

H  iio  one  did. 

0  Did  vou  soerk  in  Gorman? 

I  •  '  ‘ 

I 

h  Yes. 

Q  I  hand  'ou  IPS  document  4014,  entitled 
"Japanese  speaks  German,"  and  I  ask  you  if  you  made 
that  statement  or  speech? 

(thereupon,  a  dccuraent  v/c.s  handed 

tc  the  witness.) 

A  This  is  erroneous.  The  statement  I  made  at 
that  occasion  was  a  very  simple  one,  merely  sr.ying  that 
the  Japanese  Government  agreed  tc  the  prolongation  of 
j  the  pact. 

Q  V/ell,  did  ’'cu  make  the  statement  that  I 
handed  you? 

h  It  is  not  in  my  recollection  at  all.  This 
\/hich  you  have  handed  me  is  not  a  declaration  but  a 
speech,  a.  kind  of  speech  that  one  would  make  at  a 
dinner  table.  It  is  completely  different. 

Q  V/ell,  my  question  to  you  was  whether  or  not 
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you  made  that  speech? 
A  No,  I  didn't 
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Q  It  is  r.  spoech  mrdc  in  comnemorc ticn  of  the 
signing  of  the  Anti-Ccmintcrn  Prolong;  ticn  Agrooment, 
is  it  net? 

ii  iis  I  hrvo  told  you,  I  mode  no  speech  ct  the 
commeracretion  rocoption,  I  merely  made  a  docla ration 
at  the  ceremony  which  took  the  place  of  signing  the 
pact. 

Q  ^*11  right,  let’s  forget  for  the  moment  the 
reception  to  v/hich  we  referred.  Is  this  nc  t  a  speech 
made  in  comraerntratic-.n  c>f  the  signing  of  the  Anti- 
Comintern  Prolongation  kgreoment,  os  shown  from  its 
context? 

h  V/hat  1  am  tolling  i-ou  is  that  I  made  my 
declaration  net  at  any  cemmemorr ticn  but  at  the  actual 
ceremony  which  took  the  place  c f  the  actual  signing. 

Q  Will  you  please  ansv/er  my  question  and  forget 
about  nrevious  questions  that  were  asked  y(/U.  how, 

Y/ill  you  answer  my  lost  question,  please? 

A  I  understced  y  ur  questicn  to  mean  whether  rr 
n(  t  this  was  a  speech  made  at  a  meeting  in  commemoration 
of  the  signing  of  the  prolongation  cf  the  pact.  But 
1  have  no  reccllectiLn  (f  having  made  such  a  speech. 

0  I  v’ill  put  the  question  this  v'cy:  Dees  not 
this  document  shew  on  its  face  that  it  was  a  speech 
made  at  some  time,  or  an  article  written  on  sc^me 


a.osf 


34,32r 


OSKlLu 


t 

t 

i 

4 

5 

6 

7 

8 
9 
to 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


occrsirn  in  commcnic.rrticn  cf  the  signing  of  the  ^inti- 
Cc  mintorn  Prolong:- tic  n  <Lgreemont? 

h  Yes.  t^s  I  heve  told  ’cu  ropoetedly,  this 
document  was  not  one  Y;hich  was  used  rt  the*  time  cf 
the  ceremony  equivclent  tr  the  signing  cf  the  pr.ct, 
but  it  v/as  a  speech  mede  at  seme*  occosicn  commemorating 
this  pact.  But  I,  myself,  have  no  personal  recollection 
of  the  speech. 

Q  Loes  net  this  dccument  shev'  on  its  fcco, 
particularly  in  the  last  paragraph,  that  it  v/rs  a 
speech,  c-r  article,  made  in  behalf  of  Japan  by  someone 
who  had  authcrity  tc  speak  in  behalf  of  Japan? 

On  readinv  the  last  paragraph  it  is  clear 
that  this  speech  was  made  on  seme  occasion  commemor¬ 
ating  the  prclongcticn  cf  the  Anti-Cc-mintern  Pact. 

But  it  is  also  equall'--  clear  that  this  speech  was  not 
a  diplomatic  pronouncement  but  was  a  speech  made  on 
a  social  occasion.  There  were  several  functions  in 
commemoration  of  the  prolongation  of  this  pact  held 
after  this  prolongrticn  v/rs  decided  on.  There  v;ore 
four  rr  five  I  believe,  but  I  dc  not  recall  ever 
having  made  a  speech  on  any  one  cf  those  occasions. 

Q  Vvas  this  speech  made  by  you  on  any  cccasicn, 
or  was  it  made  by  seneone  else  with  ycur  approval  cr 
acquiescence  on  any  cccasicn?  _  _ 
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he,  I  heve  nc  rocollecticn  cf  this  speech 

nt  P.11. 

Dr  ycu  have  any  recollection  cf  it  as  on 
or  tide  given  tc  the  press,  or,  in  other  v/ords,  do 
you  have  any  knov/ledge  cf  this  dccunont  vhotever? 
h  No,  none  v/hatscever. 
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Q  General  OSHIMA,  this  morning  you  cdvlsed  us 
that  you  arrived  In  Berlin  on  19  February  1941.  Do 
you  recall  whether  there  was  a  reception  accorded  you 
at  the  train  unon  your  arrival? 

A  No,  there  was  no  reception  on  the  train. 

Q  V.’ho  met  you  at  the  train? 

A  The  State  Secretory  for  Foreign  Affairs. 

Q  ’"ho  was  he? 

A  y/elszaecker . 

Q  Now,  General  0SHIMi\,  I  am  going  to  show  you  a 
letter  prepared  by  General  Wlszoecker  bearing  date  of  i 

I 

February  17,  1941,  and  I  will  ask  you  If  that  does  not  ' 

.  I 

refresh  your  recollection  on  the  dete  as  to  the  date  of  i 

I 

your  arrival. 

A  It  does  refresh  my  recollection. 

Q  Then,  now  will  you  tell  the  Tribunal  the  date 
of  your  arrival? 

A  It  was  the  17th  of  February.  I  was  mistaken. 

Q  And  the  telegram  that  you  stated  that  had  arrived 
before  your  arrival  actually  arrived  after  your  arrival, 
didn't  It? 

i.  Thrt  I  do  not  know  because  I  wouldn't  look  at 
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a  telegram  Immediately  upon  arriving  In  Berlin.  In  any 
case  when  I  told  you  It  wds  the  19th  of  February  that 
v/es  a  mistake  In  my  memory,  on  my  part. 
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}m.  TAVEIir.'ER:  That  concludes  the  cross-exam¬ 
ination,  if  the  Tribunal  please. 

i.CTING  PRISIDiNT:  I  have  one  or  two  questions 
on  behalf  of  0  Member  of  the  Tribunal. 

BY  Till  ACTING  PRESIDEiIT; 

Q  ’"as  the  non-aggression  pact  vriiich  was  concluded 
between  Germany  and  the  U.S.S.R.  aimed  at  Japan? 

A  No. 

Q  V/hat  Japanese  interests  were  prejudiced  by 
that  oact? 

A  No  interests  were  prejudiced,  none. 

Q  For  what  reasons  v/ere  you  dissatisfied  with 

that  pact? 

A  The  first  point  was  that  it  was  against  the 
i^nti-Comintcrn  Pact.  The  second  point  v/as  that  this 
pact  was  concluded  in  the  midst  of  negotiations  for  the 
strengthening  of  the  iinti-Comintern  Pact  and  without 
previous  notice  to  Jaoan.  Those  were  the  two  points 
v/hich  were  the  reasons  for  my  objections. 

Q  Did  you  not  advocate  a  declaration  of  war 
agfinst  the  U.S.S.R.  by  Japan  and  Germany? 

A  Do  you  mean  during  the  war,  your  Honor? 

At  any  time. 


44 


No, 
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1  MR.  CUNNINGHnM:  If  your  Honor  please,  if  there 

3 re  no  other  counsel  who  have  any  additional  cross- 

Exrnl nation,  I  have  0  few  questions  or  one  question  on 

redirect.  I  should  like  to  clarify  a  point  which  came 

up  during  the  cross-examination  of  this  witness  on 

last  Friday,  November  28,  transcript  pages  34,130-131> 

concerning  the  negotiations  of  193o,  1939* 

REDIRECT  >X..MINATION 
8  j 

y  BY  HR.  CUKNINGHi.M: 

q  Mr.  OSHIMA,  on  page  21  of  your  affidavit  you 
11 i testified  es  to  the  instruction  received  by  you  at  the 
12 • end  of  March  1939  that  the  Japanese  government  accented 
13 i in  principle  the  duty  of  military  assistance  in  case 


Germany  was  attacked  by  countries  other  than  Soviet 
•^^Riissia.  iiS  suggested  by  Hr.  Tavenner,  in  your  interro¬ 
gation,  exhibit  497,  transcript  page  6,065,  it  appears 
that  you  stated  that  according  to  the  seme  instruction 
the  aid  would  be  confined  to  military  advice  such  as 
trading  of  intelligence  and  so  forth,  "ould  you  ex¬ 
plain  the  discrepancy  between  the  two  statements? 

i.  First  of  all  I  think  there  was  a  misinterpreta¬ 
tion,  The  first  mistake  I  believe  was  that  "military 
,  assistance"  was  translated  "military  advice." 

The  instructions  I  received  from  Japan  were  to 
the  effect  that  Japan  would  accept  the  duty  of  giving 
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16 
17  , 
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ly ; 

I 

20  I 

21 

22 
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military  assistance,  is  1  stated  at  the  beginning  of 
my  interrogation  on  this  point,  when  I  was  receiving  — 
when  I  ms  being  interrogated  by  the  prosecution,  the 
contents  of  our  talks,  of  my  statements  were  abridged. 
The  instructions  regarding  the  details  of  military  1 

assistance  or  entering  the  war  such  as  trading  intel¬ 
ligence  reports  or  of  giving  bases,  these  instructions 
came  later,  ’hen  I  was  speaking  of  these  instructions 
I  abridged  the  contents  of  those  instructions  and, 
therefore,  a  misunderstanding  arose  and  the  first  and 
second  instructions  were  confused  when  they  appeared 
on  the  record.  In  this  port  of  the  interrogatories, 
since  the  matters  were  very  involved,  there  were  other 
points  on  which  matters  were  confused,  on  which  there 
were  mistakes.  There  were  many  involved  matters,  many  j 

mistakes,  but  since  it  was  a  very  complicated  process  I 

[ 

to  try  to  correct  these  errors  I  decided  to  make  a  I 

general  correction  in  my  affidavit,  of  all  these  matter^ 
in  my  affidavit. 

i.CTIKG  PRE.SIDIMT:  V'e  will  adjourn  to  1:30.  j 


( V/hereupon,  at  1200,  a  recess  was 


tc  ken. ) 


I 


OCIilWA 


34,328 


1 

2 

3 
/, 

5 

6 

7 

8 
9 

to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 

25 


AFTERNOON  SESSION 

The  Tribunal  net,  pursuant  to  recess,  at 

1345. 

M/a^SIIAL  OF  ThE  COURT;  Tlie  International 

I 

Military  Tribunal  for  the  Far  East  is  now  resuned.  j 

HIROSHI  0  S  H  I  M  A,  an  accused,  resured 
the  stand  and  testified  through  Japanese  in¬ 
terpreters  as  follows; 

ACTING  PRESIDED:  ’"ith  the  Tribunal’s 
perrission  the  accused  SIIIIw\DA  and  HIRAIJUli*  villl  be 
absent  fron  the  courtroor.  the  first  period  of  the 
afternoon  session  conferring  viith  their  counsel. 

1 

I'r.  Cunninghan. 

I 

HR.  CUNNINGH;J1;  That  concludes  the  re-  i 

direct  exanination  of  this  witness,  and  if  there  is 
no  objection  to  reading  the  follcw;ing  citations  fron  , 
the  record  as  corroboration  of  the  evidence  of  this 
witness,  why  I  suggest  that  he  can  be  excused  on  the 
condition  that  we  be  pernitted  to  recall  hin  if  and 
\^hen  \/e  decide  whether  or  not  to  cxaiilne  hin  further 
on  the  docuT’ents  which  were  introduced  by  the  prose¬ 
cution  on  cross-exanlnation. 

ACTING  PRESIDE^’T;  That  is  rather  an  unusual 
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request . 

13^.  CUKNIKGE.'.M:  ’''ell,  you  see,  your  Honor, 

I  our  defense  was  based  upon  tlie  cose  as  the  prosecution 
j  made  it  out  in  their  part  of  the  case,  and  naturally 
we  haven't  had  an  opportunity  to  peruse  these  docu- 
'  ments  and  to  explore  the  other  documents  which  we 
have,  which  will  explain  and  defeat  the  purpose, 
perhaps,  of  the  documents  of  the  prosecution  which 
were  introduced  in  cross-examination,  I  merely  want 
it  understood  that  the  witness  is  not  excused  per¬ 
manently  but  on  that  condition, 

ACTING  PRESIDENT;  It  is  suggested  to  me 
I  that  if  you  pursue  ttiat  course  that  you  will  have  to 
I  present  your  evidence  by  affidavit  in  advance,  and  the 
Court  can  determine  at  that  ti^'-o  v^hether  or  not  it 
will  be  allowed  to  be  admitted, 

^  LR.  CUNI’INGHj\Ii;  Veil,  it  occurs  to  re  that 

we  shnuld  be  no  r.oro  bound  to  serve  the  evidence  by 
affidavit  than  we  would  be  to  serve  the  questions 
’  hich  we  wore  going  to  ask  on  redirect  examination 
based  upon  the  cross-exar'.ination,  any  more  than  the 
prosecution  should  have  been  required  to  serve  upon 
us  their  cross-examination.  I  subm.it  that  under  a 
fair  interpretation  of  the  rule  they  should  have  boon 
required  to  do  so,  but  wo  shou?.dn't  be  required  to  do 
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SO  bithor. 

We  are  getting  Into  a  r.oot  question  again, 
your  Honor,  because  I  ar.  not  sure  I  an  going  to  ask 
him  back.  I  merely  want  to  preserve  ny  record. 

THE  PRESIDENT:  Well,  I  am  not  going  to 
make  a  ruling  on  that  without  the  vote  of  the 
Tribunal.  Personally,  I  do  not  agree  with  you.  We 
v;ill  deal  with  the  matter  when  it  arises. 
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^;R.  CUNI'INCHAM:  I  nsk  thnt  th-3  '.vitnoss  bo 
roturned  to  his  usunl  pL'^co. 

ACTING  PRSSIDErT:  I  hnvo  just  boon  h-^ndad  a 
few  more  cuostlons  bv  a  Ilor.ber  of  the  Tribunal. 

Lie  you  conduct  negotiations  in  Berlin  with 
the  '’im  of  obtaining  a  pioce  of  land  nno  a  house  for 
the  Jap-^neso  Embassy  whore  you  could  carry  out  an  in¬ 
telligence  and  subversive  activities  against  the 
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U. 


.R.? 
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TxlE  \.'ITNS3S:  When  I  was  military  attache, 
one  of  iny  suboroinates  did  buy  a  house. 

ACTING  PRESIDENT;  The  next  question;  Did  you 
buy  a  piece  of  real  estate  in  Falkensee,  and  in  whose 
n'Mue  vvas  it  bought? 

TilE  ’./ITKESS:  I  think  it  was  bought  in  the 
name  of  an  officer  in  the  Ministry  of  National  Def-mse. 

.'.CTING  PRESIDENT;  'Vhoso  money  paid  for  it? 

Ti-IE  VITNESS;  The  Japanese  Army. 

ACTING  PRESIDENT:  Do  you  confirm  the  f-^ct 
th'^t  tno  above-mentioned  estate  vns  then  the  headquarter 
of  Japanese  ’Vhito  Russian  spies  whore  anti-Soviet 
pamphlets  were  printed  for  conveying  to  the  Soviet 
Russia  and  whore  the  different  subversive  measures  have 
boon  worked  out  against  the  U.S.S.R.? 
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tii''t  question  for  the  rcnson  thot  it  is  imraat erir.l  and 
it  is  cfr.n-.on  kno-.vlcdgo  that  Soviet  Russia  hns  the  s''ma 
activities  going  on  in  procticnlly  every  country  in 
tne  .^orlo  and  we  should  net  have  to  cofond  against 
sonjothing  like  th'-t, 

‘.CTir’G  PKT.SIT)''JrT:  The  objection  is  overruled, 

THE  MTiJESS:  I  divi  hoar  that  a  very  small 

number  of  people  v;or3  c-^rrying  on  printing  work  in  that 

house^  But  I  do  not  know  v;nnt  the  effects  of  their 
< 

'7o^k  were,  what  they  achieved.  Furthermore,  I  do  not 
tnink  tii''t  house  v/''s  over  made  tiie  headquarters  for 

ajjy  subversive  activities, 

.‘.CTIHG  FR2SIEE1T;  Uro  vou  aware  of  any  facts 
when  in  1938  and  1939  the  Japanese  Embassy  in  Berlin 
I  sent  saboteurs  and.  terrorists  into  the  U,S,3.R,  by  <7- y 
of  Turkey  in  order  to  kill  Stalin? 
i  IHt.  CUN.v'INGH/.K ;  I  should  like  to  object  to 

tli^t  question  for  the  reason  that,  it  anticipates  n 
political  offense  for  which  the  accused  is  not  on  trial 
hero  ana  is  cart?. inly  immaterial  in  this  proceeding. 

.*CTII'G  PRS3ILENT;  That  objection  is  overruled 
THE  '7ITNESS:  There  are  no,  such  facts,  r  , 
ACTING  PRESIDEI’T:  Did  you  have  a  talk  with 
Himmler  on  31  January  1939  to  the  ofx'ect  that,  together 
with  German  spies  and  with  the  .assistance  of  ./hlte  _ 
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Russ  Ions,  you  wore  undortoking  0  inrgo-scnlo  sobotogo 

1 

2 

ond  terroristic  '^ork  and  that  you  sent  ten  of  your 

3 

•igonts  ’7ith  bombs  -cross  the  Cnucnsus  in  order  to 

4 

ossassinnto  EtolLii 

5 

i-R.  CUNN:.;;.T.HAM ;  That  is  objT;ctt;d  to  as  ropo- 

6 

1 

tition.  1 

7 

ACTING  PR'ISIDain:  {  objection  overruled.  | 

8 

THiI  V/ITNSSS;  I  never  rod  nny  such  conversr.tio 

1 

9 

v/ith  Hi.umler. 

1 

10 

ACTING  PRESIDEI'IT:  That  is  all  the  questions 

1 

11 

i 

by  the  Tribunal. 

1 

12 

Have  you  any  further  questions? 

1 

13 

!yiR.  CUNNINGHAK:  No  further  questions  ot  tnis 

1 

1 

14 

1 

15 

time,  your  Honor. 

16 

ACTING  PRESIDENT;  The  witness  will  toke  his 

17 

place  in  the  dock. 

' 

18 

(’'/hereupon,  the  witness  vns  excused.) 
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I  jdR.  CUNNINGHAM:  In  order  to  corroborate  the 

I  statement  of  OSKIi/iA  I  should  like  to  call  the  attention 
of  the  Court  to  the  following  exhibits  and  witnesses. 

mR.  TAVENNER:  If  the  Tribunal  please. 

ACTING  PRESIDENT:  Mr.  Tavonner. 

MR.  TAVENNER:  Counsel  has  stated  that  he  i 

!  desires  to  call  to  the  Tribunal's  attention  certain  1 

,  references.  Those  references  appear  in  the  second 
i  document  or  supplemental  document  entitled  "Defense 
document  2862." 

I  am  mistaken.  It  states  that  it  is  to 
appear  after  document  2862,  but  is  not  on  the  order 

,  list.  i 

'  Now,  this  three  and  a  half  page  statement  is 

something  far  more  than  a  statement  of  references  to  j 

exhibits.  It  is  an  argument  prepared  by  counsel  for 

I  the  purpose  of  discussing  the  weight  of  the  witness'  | 

I  affidavit  and  is  the  type  of  an  argument  v/hlch  you 

,  would  expect  to  hear  in  the  summation  of  the  case,  and 

every  bit  of  which  you  will  hear  in  the  summation  of 

the  case.  I  think  it  would  constitute  a  harmful 

precedent  to  permit  this  type  of  argument  to  be  made 

during  the  course  of  the  taking  of  evidence,  and  it 

would  be  in  opposition  to  all  the  rulings  of  the  Tribunal 

on  this  subject.  _  _  _  _ _ 
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For  these  reasons,  I  offer  objection  to  the 

« 

introduction  or  reading  of  this  document  in  evidence, 

MR.  CUNNINGHAM:  Your  Honors,  a  word  of 
explanation  may  alleviate  the  situation  here. 

In  the  first  place,  we  have  listened  to  the 
prosecution  interrupt  our  defense  case  time  and  time 
again  by  arguing  their  case  by  supporting  the  cross- 
examination  and  the  additional  examination  by  references 
to  the  exhibits  and  by  references  to  the  court  page 
ro'jordii* 

ACTING  FRESIDEnT:  There  is  no  objection  to 
your  making  references  to  pages  of  the  transcript  or 
the  exhlbitt*  The  argument  that  you  have  added  to  it 
is  v/hat  the  prosecution  objects  to, 

MR.  CUNNINGHAM:  That  was  my  second  point, 
your  Honor, 

In  the  preparation  of  our  defense  case  we  had 
affidavits  and  documents  which  v/ere  lengthy  and  v/hich 
would  have  established  these  facts  which  ore  established 
by  a  mere  sentence  here  and  there  and  v/e  devised  this 
as  a.  time-saver  to  prevent  putting  in  this  additional 
corroborating  evidence. 

Now  I  admit  that  this  might  be  proper  in 
summation,  but  I  submit  ths>t  it  will  save  the  Tribunal 
and  us  a  great  deal  more  time  if,  while  the  evidence 
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pnd  the  nffldevlt  are  froah  in-  the  niliids  of  the  i 

I 

Tribunal,  we  cnn  by  mere  reference  refresh  your  j 

recollection  rather  than  in  summation  hove  to  go  i 

In  broad  detail  to  bring  back  to  light  the  things 
which  v/ere  mentioned  in  the  affidavit,  I  think  it 
is  a  time-saver  in  both  respects. 

And  in  conclusion  I  admit  that  there  are  a 
couple  of  quotations  from  the  record,  but  we  listened 

I 

here  to  97  pages  in  the  KIDO  affidavit  as  reference  to 

I 

I 

the  record  and  refreshing  recollection,  I  only  have 
three  pages  here  which  will  serve  that  purpose. 

I 

ACTING  PKESIDENT:  It  is  not  a  question  of 
the  number  of  pages.  The  question  is  what  is  in  those 
pages, 

HR.  CUNNINGHAM;  Well,  I  suggest  that  I  can 
cut  out  the  quotations  as  I  go  through  and  hammer  it 

I 

down  a  couple  of  sentences, 

ACTING  PRESIDENT:  By  a  majority  the  objection 
is  overruled  to  that  part,  e:<ccpt  the  mere  citations 
to  the  exhibits  and  the  pages  of  the  transcript, 

I  said  that  the  objection  was  overruled,  I 
meant  to  say  that  the  objection  was  sustained, 
liiR.  CUNNINGHAM;  Y/lth  the  exception? 

ACTING  PRESIDENT:  Y/lth  the  exception, 

I 

MR.  CUNNINGHAM:  Y/e-ll,  that  is  the  way  I  I 
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understood  you,  f'nd  I  wrs  nbout  to  scratch  out  all 
the  mrtcrial  except  the  references. 

As  to  paragraph  6,  (5),  b,  concerning 
OSllIIiiA’ s  understanding  of  the  purpose  of  the  Anti- 

I 

Comintern  pact: 

1)  Exhibit  484,  transcript  pages  22,480-22,482 

and  22,483-22,488. 

I  v/lll  eliminate  the  next, 

2)  Exhibit  2762,  transcript  page  24,739. 

3)  Exhibit  486-A,  transcript  page  5,976. 

Does  that  comply  v.'lth  your  ruling? 

ACTIIJG  PRESIDENT :  Go  ahead. 

tit.  CUNNINGHAM:  (Continuing) 

4)  'Exhibit  2487,  transcript  page  20,623,  and 
exhibit  2488,  transcript  pages  20,671W20,675. 

5)  Exhibit  2497,  transcript  pages  20,8l8-9. 

As  to  paragraph  7  ol*  bhe  affidavit: 

Exhibit  2762,  transcript  page  24,739. 

3,  As  to  paragraph  9,  (8),  concerning... 

1)  Exhibit  2619,  transcript  page  22,542, 
Page  2,  or  page  5B  here,  but  reading  page  2: 

2)  Exhibit  2735-A,  transcript  page  24,2S0. 

4,  As  to  paragraph  10,  (2): 

Exhibit  506,  transcript  pages  6l24-6i  | 


As  to 


page£ 
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24,554-24,555. 

6.  As  to  pprp.grnph  12,  (1),  exhibit  2744, 
transcript  pngo  24,402. 

7.  As  to  paragraph  12,  (2),  exhibit  2744, 
transcript  page  24,404. 

8.  As  to  paragraph  14,  (1): 

1)  Exhibit  2762,  transcript  pages 

24,740-1. 

2)  Transcript  pages  26,678-26,683. 

3)  Transcript  pages  26,919-26,920,  and 

26,916. 

9.  As  to  paragraph  15,  (3) s 

Exhibit  582,  transcript  pages  6543-4. 

10.  As  to  paragraph  I6: 

t 

Exhibit  2762,  transcript  page  24,742. 

11.  As  to  paragraph  17,  (l)! 

1)  Testimony  of  witness  YALiAMOTO, 
transcript  pages  26,119-26,121. 

2)  Exhibit  3000,  transcript  pages 
26,570-1,  affidavit  of  Admiral  NOkURA. 

12.  .As  to  paragraph  17,  (5)* 

1)  Exhibit  2762,  transcript  page  24,742. 

2)  Exhibit  2763,  transcript  page  24,749, 
testimony  of  Schmidt  in  Nurnberg  Trial. 

13.  As  to  paragraph  18  of  the  affidavit, _ 
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j~testimony  of  Adniircl  NOhiURA,  transcript  page  26,599- 

I  26,600. 

14,  As  to  paragraph  19s 

I  Affidavit  of  Admiral  NOMUR/.,  exhibit 

3000,  transcript  page  26,569. 

15.  As  to  paragraph  20; 

j  Testimony  of  Admiral  NOMURA,  transcript 

i 

I  pages  26,579-26,581. 

i 

I  I  would  like  to  suggest  that  items  30  and  31 
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on  the  order  of  proof  have  been  eliminated. 

Defense  documents  2819,  2819-A,  2819-B  and 
2819-C  are  offered  for  the  purpose  of  shov/ing  exchange 
of  views  concerning  the  appointment  of  Ambassador  OSHIMA 
before  his  first  tour  of  duty  and  the  normal  manner  in 
which  his  appointment  took  place. 
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ACTING  PRESIDENT:  The  documents  will  be 
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•admitted. 

CLERK  OF  THE  CCUTT:  Defense  document  2819 
will  receive  exhibit  No,  3523?  defense  document 
2819-A  will  receive  exhibit  No,  3523-A,'  defense 
document  2819-B  will  receive  exhibit  No.  3523-B, 
and  defense  document  2819-C  will  receive  exhibit 
j  No.  3523-C. 
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(Whereupon,  the  documents  above 
referred  to  were  marked  defense  exhibit 
Nos.  3523,  3523-A,  3523-B,  and  3523-C, 
respectively,  and  received  in  evidence.) 

KR.  Cm:NINGm'.;  I  now  offer  to  read  in 
evidence  exhibit  3523^ 

'•September  I6,  1938 

"From:  Foreign  I’inister  UGAKI 

"To;  Premier  KONOYE 

"Subject;  Proceedings  in  regard  to  the 
Emperor's  appointment  of  Lieutenant  General  OSHIMA 
as  Japanese  Ambassador  to  Germany. 

"With  reference  to  the  matter  of  appoint¬ 
ing  Lieutenant  General  OSHIM  Hiroshi,  now  serving 
as  a  military  attache  to  the  Japanese  Embassy  in 
Germany,  to  the  post  of  Japanese  Ambassador  to 
Germany ,  as  already  arranged  with  Your  Excellency  _ 
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informally,  I  rely  upon  Your  Excellency  tc  obtain 
t.he  Emperor's  approval  at  Your  Excellency's  earliest 
convenience  so  that  I  would  be  able  to  proceed  with 
this  matter.  .  I  a»n  looking  forward  to  Your  Excel¬ 
lency's  reply. 

"(signed)  Minister 
"  "  Vice  Minister 

"  "  Chief  of  the  Personnel  Department 

"(seal)  Administrative  Chief 

"Certificate  of  Source  and  Authenticity 
"I,  MYASHI  Kaoru,  who  occupy  the  post  of 
Chief  of  the  Archives  Section  of  the  Foreign  Office, 
hereby  certify  that  the  documents  hereto  attached, 
written  in  Japanese,  consisting  of  6  pages  and  con¬ 
taining  the  following  letters,  are  exact  and  author¬ 
ized  copies  of  excerpts  from  official  documents  in 
the  custody  of  the  Japanese  Government  (the  Foreign 
Office) . 

"1.  Letter  of  informal  request  from  Foreign 
Minister  UGAKI  addressed  to  Premier  KCNOYE,  dated 
September  l6,  1938 

"2.  Letter  from  Premier  KOFOYE  to  Foreign 
Minister  UGAKI,  dated  September  22,  1938 

"3.  Letter  of  inquiry,  dated  October  6, 
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1938}  from  Foreign  Minister  KONOYE  to  War  Minister 
ITAGAKI  regarding  the  Emperor's  appointment  of 
Lieutenant  General  OSHIMA  as  Ambassador 

"4.  JIN  0  No.  1774,  dated  October  7,  1938, 
from  V/ar  Minister  ITAGAKI  addressed  to  Foreign 
Minister  KONOYE  in  reply  to  the  Inquiry  regarding 
the  Emperor's  appointment  of  Lieutenant  General 
OShlMA  as  Ambassador. 

"Certified  at  Tokyo,"  and  so  forth. 


I  now  offer  to  read  into  evidence  exhibit 


3523-A: 


"From:  Premier  KONOYE 
"To;  Foreign  Minister  UGAKI 
"Your  request  to  take  necessary  steps  in 
regard  to  Lieutenant  General  0SIiII£A  Hiroshi  is 
hereby  acknowledged.  I  beg  to  inform  you  that  the 
Imperial  approval  has  been  obtained  informally  on 
this  22nd  inst." 


I  now  offer  to  read  into  evidence  exhibit 


3523-B; 


"October  6,  1938 
"From;  Foreign  Minister  KONOYE 
"To;  Y/ar  Minister  ITAGAKI 
"Subject;  Inquiry  about  the  Emperor's 
appointment  of  Lieutenant  General  OSHIIiIA  as 
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I  Japanese  Ambassador  to  Germany 

I  "As  it  is  desired  to  recommend  to  the 

I  Throne  the  name  of  Lieutenant  General  CSHIKA 
Hiroshi,  Junior  Fourth  Court  Rank,  2nd  Order  of 
Kerit,  as  Envoy  Extraordinary  and  Ambassador  Pleni¬ 
potentiary  to  Germany,  I  wish  to  ascertain  whether 
it  is  objectionable  on  the  part  of  your  Ministry. 

'  If  not,  may  I  trouble  you  to  send  me  a  copy  of  his 
curriculum  vitae? 

. 

I  "(signed)  Vice-Minister 

"Chief  of  the  Personnel  Department 
"(seal)  Administrative  Chief" 

'  •  I  now  offer  to  read  in  evidence  exhibit 

I 

!  3523-C: 
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"October  7,  1938 

"From:  War  Minister  ITAGAKI,  Seishiro 
"To:  Foreign  Minister  Prince  KONOYE  Fumimaro 
"Subject;  Reply  to  inquiry  regarding  the 
Emperor’s  appointment  of  Lieutenant  General  OSHIMA 
!  as  Ambassador 

"With  reference  to  the  inquiry  in  your 
letter  of  JIN  KIMITSU  GO  GAI  dated  October  7th, 
there  is  no  objection  on  the  part  of  V/ar  Ministry. 

"Notice:  His  curriculum  vitae  is  attached 
— +i€reto-r" - ^ - 
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I  We  offer  in  evidence  the  excerpt  from  the 

1  ' 

2  interrogation  of  Yosuke  I/JVTSUOKA  for  the  purpose  of 

j  showing  the  lack  of  participation  of  Ambassador 

^  OSKII/IA  in  the  determination  of  the  foreign  policy 
5  of  Japan  during  the  time  IIATSUOKA  occupied  the 
(S  post  of  Foreign  Minister. 
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ACTING  PRESIDENT:  Mr.  Tavenner. 

MR.  TAVENNER;  If  the  Tribunal  please,  the 
prosecution  objects  to  the  introduction  of  this 
excerpt  from  the  interrogation  of  MATSUOKA.  A 
similar  excerpt  from  the  interrogation  of  mSUOKA 
was  offered  on  17  June  IW  and  rejected  at  record 
24,570.  The  matter  was  fully  heard  by  the  Tribunal. 
It  was  fully  argued,  and  I  assume  it  is  not  neces¬ 
sary  to  reargue  the  same  question. 

ACTING  PRESIDEIT;  Personally,  I  do  not 
remember  the  real  ground  for  not  admitting  the 
document, 

TAVENNER:  The  objection  was  based  on 
the  ground  that  the  inter^-ogatories  that  had  been 
taken  of  the  accused  should  not  be  admitted  in 
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I  evidence  except  as  to  the  accused  themselves.  That 
I  was  the  ruling  of  the  Tribunal  at  a  very  early  stage 
of  the  prosecution's  case.  The  prosecution  was  not 
I entitled . to  do  that  under. the  ruling  Pf  the  Tribunal^ 
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and  the  position  was  taken,  when  the  other  excerpt 
v-as  produced,  that  it  applied  also  to  the  defense. 

The  prosecution  used  no  part  of  the  Interrogation 
of  this  accused. 

The  President  of  the  Tribunal,  in  announc¬ 
ing  the  decision,  stated  as  follows; 

'•V/e  have  fully  considered  that  matter,  and 

bv  a  majority  we  came  to  the  conclusion  that  the 
interrogation  of  any  of  the  accused  can  be  used  for 
or  against  himself  only.  That  is  what  it  amounts  to, 
Of  course,  where  one  of  the  other  accused  heard 
what  he  said  and  admitted  its  truth,  it  could  be 
used  against  him,  but  we  know  of  no  such  case  yet. 

"ITl.  COLTKS  CARR:  i:ATSU0KA  no  longer  being 
amongst  the  accused,  I  assume  the  ruling  means  that 
his  interrogation  cannot  be  used  by  either  side. 

"THF.  PRESIDENT;  That  is  the  Court’s 
decision,  and  we  will  hear  no  discussion  about  it." 
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ACTING  PRESIDENT:  Does  the  fact  that 
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!*ATSUOKA  is  dead  make  any  difference? 

I'R.  TAVENNER:  I'ATSUOKA  was  dead  at  the  time 
of  this  decision  of  the  Tribunal. 

VR,  CUNNINGHA.M:  ’Veil,  if  your  Honor  please, 
if  I^r.  HATSUOKA  v/ere  alive  today  I  presume  he  could 

'  answer  questions  that  are  contained  in  here,  and 

♦ 

the  mere  fact  that  he  has  passed  away  should  not 

,  deprive  us  of  the  valuable  use  of  his  words. 

1 

I  The  second  point  is  that  the  evidence 

previously  was  offered  in  the  general  phase  of  the 
case  and  not  in  behalf  of  one  of  the  defendants  who 
'  has  benefitted  by  his  statement. 

The  third  suggestion  is  that  if  the  evidence 
'  would  have  been  admissible  against  any  of  the  other 
j  accused,  certainly  it  should  be  admissible  in  favor 
'  of  them,  and  the  fact  that  the  accused  was  not  within 
I  hearing  distance  to  hear  what  MATSUOKA  said  should 
not  determine  the  probative  value  of  the  words  of 
I-'ATSUOKA  on  that  occasion. 

I 

It  would  require  a  mighty  strict  rule  of 
evidence  to  preclude  evidence  of  this  kind  v/hen  it 
is  helpful  to  an  accused  who  is  on  trial.  I  feel 
quite  sure  that  the  President  of  the  Tribunal  in 
announcing  his  decision  in  that  former  natter  did 
not  contemplate  a  situation  in  v/hlch  the  evidence 
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could  be  of  use  to  mitigate  or  to  acouit  one  of  the 
accused.  I  argue  that  this  evidence  has  high  pro¬ 
bative  value.  Tt  is  a  statement  made  by  the  superior 
officer  of  the  accused  on  trial,  and  certainly  has 
more  bearing  than  any  evidence  I  could  Imagine  to  be  in 
favor  of  an  accused.  '7e  have  listened  to  the  prosecu¬ 
tion's  evidence,  statements  by  MATSUOKA  which  are 
deemed  by  the  prosecution  to  be  harmful  to  these 
accused.  ’?e  ask  that  the  Court  entertain  this  docu¬ 
ment,  which  is  made  by  I^ATSUOKA  and  which  is  helpful 
to  the  accused. 
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f©.  TAVBNNER:  If  the  Tribunal  please,  there  ; 
was  a  second  rullnp  by  the  Tribunal  on  the  same  type 
material,  which  occurred  the  day  after  the  ruling  that  i 
I  referred  to  a  moment  ago,  and  which  I  would  like  to  j 
present  to  the  Tribunal  if  I  am  permitted  to  do  so. 

AvCTING  PRESIDENT;  V/e  will  be  glad  to  have  it. 
m.  TAVEKNER:  On  the  following  day  I'r. 
Uiinningham  presented  a  statement  made  by  liATSUOKA  in 
January  1046  for  admissiorv  in  evidence,  and  in  ruling 
upon  it.  the  President  of  the  Tribunal  stated,  in  reject¬ 
ing  the  document,  "It  is  clearly  covered  by  the  Court’s 
well-considered  decision  given  yesterday,  the  decision  i 

given  after  hearing  the  parties  fully. 

I©.  CUNNINGHAM:  I  suggest,  your  Honor,  that 

that  ruling  was  made  in  the  general  phase  of  the  case, 
and  I  submit  that  it  was  effective  in  that  argument  on  I 
that  day,  but  in  this  instance  the  rule  anplled  there  j 
should  not  apply  here.  There  we  were  only  trying  general 
Issues;  here  we  are  trying  to  determine  the  fate  of  one  j 
of  the  accused,  and  I  submit  that  this  helps  him,  and  I 
suggest  that  it  should  be  accepted  for  its  high  probotl5e 

value . 

ACTING  PRESIDENT:  I  have  a  request  from  one  , 


of  the  llembers  of  the  Tribunal  for  a  consideration  of 
is- matter  in  chambers.  Hr.  Tavenner would  you  give_ 
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the  paee  numbers  that  you  referred  to,  and  also  the 
dates? 

MR.  TAVENNER:  The  first  pape  number  is 
24,570  to  24,572,  and  the  second  reference  that  I  made 

was  at  pace  24, 57^* 

acting  PREt^IDENT:  Have  you  anythlnp  to  take 
up  In  five  minutes? 

MR.  CUNNINGHAM:  I  think  the  next  document 

will  be  objected  to. 

MR.  TAVENNER;  Yes,  it  will  be. 

JfR.  CUNNINGHAM;  ’.7e  will  be  in  a  long  session 

on  thst ^  too# 

.acting  PREMDENT;  V/e  will  recess  until  three 

o'clock. 

(Vdiereupon,  at  1440,  a  recess  was 
taken  until  1517,  after  which  the  nrooeedlnss 
were  resumed  as  follows;) 
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MARSHAL  OF  THE  COURT:  The  International 
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Military  Tribunal  for  the  Far  East  is  now  resumed. 

ACTING  PRESIDENT:  By  a  majority  the  Tribunal 
adheres  to  its  former  decision  and  sustains  the  objec¬ 
tion. 

MR.  CUNNINGHAM:  I  now  offer  in  evidence 
defense  document  2854,  an  excerpt  from  the  official 
transcript  of  the  trial  at  Nuernberc,  ”diich  contains 
a  part  of  Ribbentrop's  testimony  in  that  Tribunal  as 
of  March  30,  1946.  The  parent  document  is  already 
marked  for  identification  as  exhibit  2692.  This 
document  is  now  offered  with  the  part  of  defense 
document  1449  which  was  tendered  in  the  Tri-Partite  Pact 
phase  and  rejected,  transcript  papes  24,587-24,600, 
after  a  very  long  argument.  The  reason  v/hy  I  offer 
it  again  is  that  this  document  specifically  refers 
to  OSHIMA  and  therefore  I  think  it  would  be  admissible 
in  the  Individual  phase  of  the  case. 

ACTING  PRESIDENT:  Mr.  Tavenner. 

MR.  TAVENNER:  If  the  Tribunal  please,  it 
is  true  it,  was  rejected  before  but  at  one  stage  of 
the  proceedings  the  prosecution  failed  to  object  to 
four  sentences  of  this  document  which  were  introduced 
in  evidence  as  exhibit  2692 -A,  record  23,557,  and 
having  failed  to  object  to  that  and  the  document 
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having  been  admitted  in  part,  to  that  extent  we 
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feel  that  we  should  not  object  to  the  admission  of 
this  document  now  except  to  the  extent  of  the  four 
sentences  already  read  in  evidence,  merely  for  the 
purpose  of  not  having  them  read  twice.  I  am  making 
this  statement  only  for  the  purpose  of  demonstrating 
that  we  are  not  retreating  or  in  any  way  abandoning 
the  general  objection  to  the  use  of  this  type  of 
testimony. 

•  ACTING  PRESIDENT:  Having  been  admitted  in 

evidence  once,  I  see  no  reason  why  it  should  not  be 
again  as  to  those  four  sentences.  The  document  will 
be  admitted;  objection  overruled. 

CLERK  OF  THE  COURT:  Defense  document  28^4 
will  receive  exhibit  No.  3524. 

(Whereupon,  the  document  above 
referred  to  was  marked  defense  exhibit 
No.  3524  and  received  in  evidence.) 

MR.  CUNNINGHAM  (Reading):  "Excerpt  from 
exhibit  No.  2692,  official  transcript  of  the  Inter¬ 
national  Military  Tribunal  at  Nurnberg,  Germany,  on 
30  March  1946,  (Pages  68l4-68l6). 

'".Witness:  Joachim  von  Ribbentrop. 

"Direct  Examination  by  Dr.  Horn. 

"Q  Did  Japan,  before  her  attack  on  Pearl 
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Harbor,  notify  Germany  of  her  intention? 

"A  No,  that  was  not  the  case.  At  that 
time  I  tried,  as  far  as  Japan  was  concerned,  to  move 
her  to  attack  Singapore.  A  peace  with  England  did  not 
seem  possible,  and  I  did  not  know  in  a  military  way 
which  measure  would  be  possible  to  reach  this  aim. 

"The  Fuehrer  instructed  me,  at  any  rate,  in 
a  diplomatic  way  to  do  everything  to  reach  or  bring 
about  a  weakening  of  the  position  of  England  in  order 
that  the  peace  might  be  brought  about. 

"We  believed  that  this  could  be  done  best 
through  an  attack  by  Japan  on  the  strong  position  of 
England  in  East  Asia.  Therefore,  I  tried  to  influence 
Japan  to  attack  Singapore. 
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"After  the  outbreak  of  the  German-Russian  j 

War,  I  also  tried  to  have  Japan  attack  Russia,  for  in  j 
such  a  way  I  saw  a  auick  ending  of  the  war.  Japan, 
however,  did  not  do  that.  Rather  I  should  say,  she  | 

did  neither  the  one  thing  ve  wanted  nor  the  other,  | 

I 

but  she  did  a  third  thing.  She  attacked  the  United  ! 

States  at  Pearl  Harbor,  This  attack  was  for  us  a  I 

complete  surprise.  We  had  considered  the  possibility 
that  Japan  might  attack  Singapore  or  perhaps  Hong 
Kong  or  attack  England,  but  we  never  considered  that 
she  should  attack  the  United  States  or  that  was  any¬ 
thing  that  v/e  wanted;  that  is,  the  possibility  of  an 
attack  in  England,  but  if  that  would  happen,  the 
United  States  would  intervene.  That  v/as  the  question 
which  v/e  considered  often  at  length  but  v/e  hoped  that 
this  would  not  happen  and  that  ait erica  would  not 
Intervene.  That  attack  on  Pearl  Harbor  was  told. in 
Berlin  —  or  rather,  I  received  knowledge  of  it 
through  the  press  and  then  I  received  Reuter's  message 
from  the  Japanese  Ambassador  OSHIuA.  All  other  re¬ 
ports  or  proofs  or  anything  else  are  completely  untrue 
and  I  would  like  to  testify  to  that  under  my  oath. 

I  would  like  to  go  further  than  that  and  concur  and 
assert  that  even  this  attack  was  a  surprise  to  the 
Japanese  ambassador  --  as  he  told  me,  it  was  a  com- _ 
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plete  surprise  to  him  also.'* 

I  would  lilte  to  suggest,  your  Honor,  that 
there  isn't,  in  my  submission, . sufficient  difference 
between  the  document  just  admitted  and  the  document 
rejected  just  prior  to  this. 

I  go  into  the  supplementary  order  of  proof. 

In  the  following  series  of  documents  it  is 
suggested  that  International  Lav/  regulates  the  privi¬ 
leges  and  imrrunities  v/hich  follov/  the  official  acts  of 
an  ambassador.  It  is  contended  that  the  ordinary 
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conseauonces  do  not  follow  his  acts  but  attach  only 
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to  his  office  and  to  his  government}  that  his 
exemption  from  personal  responsibility  is  permanent; 
that  his  privilege  of  freedom  from  trial  binds  third 
powers  as  v/ell  as  the  nation  to  which  he  is  accredit¬ 
ed;  that  the  lav/  is  so  well  established  that  mere 
reference  here  to  the  general  rules  is  all  that  will 
be  made.  A  brief  of  the  cases  supporting  the  theory 
will  be  filed  with  the  argument  on  sumrration.  The 
following  documents  are  presented  only  for  the  purpose 
of  emphasizing  the  present  state  of  the  lav/. 

I  want  to  make  an  additional  statement. 

Before  I  begin  this  section  of  the  individual  defense, 

ft 

permit  me  "o  say  that  neither  the  accused  nx  the 
Japanese  defense  counsel  for  him  wish  to  have  an 
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acquittal  solely  on  the  claim  of  ambassadorial  im¬ 


munity. 


TAVENNER:  If  it  please  the  Tribunal, 


I  dislike  to  interrupt  counsel,  but  this  certainly 
is  argument  which  does  not  have  a  place  in  this 
phase  of  the  case;  and,  therefore,  I  object  to  it, 
Cunningham:  I  submit,  your  Honor, 
that  this  is  a  matter  of  courtesy  to  the  Japanese 
counsel  and  to  the  accused  himself,  and  it  should 
be  permitted  to  go  into  'the  record. 

ACTING  PRESIDENT;  The  proper  place  for  a 
statement  of  that  kind  is  in  the  summation.  It  can 
go  into  the  record  at  that  time. 

LP..  CUNIt'IKGHAw;  Your  Honor,  I  did  want  to 
have  .  understood,  before  I  presented  the  evidence, 
the  condition  on  which  it  v/as  presented,  if  I  might, 
acting  PRESIDENT:  You  told  us  that. 
Objection  sustained. 
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CUNNINGHi.ll!  To  corroborete  the  evidence 


of  the  accused  OSHIrl/i  in  thft  it  v/as  his  duty  to  carry  j 

on  his  relations  v/ith  the  German  Foreign  Uin*'  ster  and 
that  his  acts  were  recognized  in  international  lew  as 

I 

acts  of  state  and  in  no  sense  personal,  we  offer  defense  I 
document  2728-i. ,  excerpt  from  "International  Law  by 
Fenwick,"  sec-^nd  edition.  Fenwick  is  one  of  America's 
outstanding  scholars  of  international  lew  and  is  now 
legal  adviser  in  onr  State  Denartmcnt.  We  offer  to 
read  only  ports  of  this  excerpt. 

iiCTING  PRESIDENT:  Mr.  Tavenne-r. 

ifn,  TaVEMNER:  If  the  Tribunal  please,  the 
prosecution  objects  to  this  document  and  to  each  of 
the  next  fourteen  documents  on  the  present  order  of 
proof  on  the  grounds, 

1.  That  it  is  not  necessary  to  nrove  the 
principles  of  international  low  before  this  Tribunal 
a*?  has  been  repeatedly  determined  by  the  Tribunal, 

I 

record  17,601  to  17,606  and  17,665  to  17,685,  end  also 
at  17,688  to  17,639. 

I 

2.  These  documents  present  purely  legal  argu¬ 
ments  which  are  not  proper  at  this  stage  of  the  proceed¬ 
ings.  Those  excerpts  from  and  c  itations  of  authorities  ^ 
if  pertinent  should  be  submitted  in  the  final  sumwr.tion  j 

I 

as,  of  course,  they  will  be. _ _ I 
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It  hos  been  clmost  axiomatic  from  the  very  j 

beginning  of  this  trial  thrt  legal  orinciples  should  not  j 
be  made  the  subject  of  evidence  but  should  be  alluded 
to  and  would  be  considered  by  the  Tribunal  in  summation. 

MR.  cmiNIKGHAJl:  V/ell,  your  Honor,  I  shall  take 
up  the  objections  as  they  are  suggested. 

!  The  first  is  that  the  present  state  of  the  law 

I 

is  not  evidence.  It  is  my  submission  that  the  prosecu- 
tion  has  made  the  election  as  to  the  manner  in  which  the 
low  of  this  case  shell  be  provable  by  offering  first 
I  the  conventions  uron  which  the  prosecution  rely  as 
pert  of  the  law.  If  it  is  not  necessary  in  this  case 
to  prove  the  law  then  all  of  these  conventions  and 
*  agreements  which  the  prosecution  has  tendered  are  suoer- 
fluous . 

.  The-  second  proposition  is  that  the  prosecution 

has  submitted  as  nart  of  the  low  of  this  case  a  charter, 

written  presumably  by  the  nrosecution,  which  they  say  | 
I  I 

i  states  the  law  of  the  case,  and  if  the  low  of  this  cose 

is  ^t  provable  as  any  other  fact  is  provable  then  the 

Charter,  having  been  filed  as  exhibit  9  this  case, 

is  superfluous. 

I  My  third  ooint  is  that  there  being  no  code  of  i 

international  law  in  a  'court  hearing  a  cose  of  first 
instance  on  a  v'uestion  of  intc5:ii'='ti^ncl  lav/  must  find  ^ 
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the  law  before  it  can  fit  the  facts  to  thet  law.  In 
order  for  the  Court  to  properly  determine  what  is  the 
law  in  this  case  it  must  analyze  four  things:  first, 
conventions;  second,  treaties  and  agreements;  third, 
the  writings  of  experts  and  scholars  which  is  part  of 
j  the  evidence  just  presented  here. 

I  ^.CTING  PRlSIDr.NT:  There  is  no  question  but 

that  you  have  a  right  to  argue  the  law. '  The  only 
question  is  what  is  the  proper  time. 

;  MR.  Cl^NINGHAM;  That  is  my  next  point,  your 

I  Honor.  The  fourth  thing  which  it  is  necessary  for 
the  Court  to  determine  before  it  can  find  the  law  is 
;  the  cases  v/hich  have  been  decided  already  and  that  is 

I 

i  the  thing  which  I  propose  to  prove  and  to  argue  upon 

'  summation,  but  it  is  the  state  of  the  law,  the  actual 

existence  of  the  law,  which  is  a  provable  fact  as  any 
other  fact  before  an  international  tribunal,  different 
than  an  ordinary  municipal  or  nation? 1  court  which  has 
its  code  and  its  statutes  to  guide  it,  something  which 
thij-  Tribunal  does  not  have  and  whieli  no  international 
tribunal  has  had  in  the  past. 

j 

I  iXTING  PRESIDEjxT:  We  trust  the  Tribunal  will 

j  have  all  that  included  in  your  final  summation. 

I  By  a  majority  the  Tribunal  sustains  the  objee 


tion 
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- TJHTXUTOTTTGHIiri  '.Veil,  your  Honor,  I  had 

1 

presumed  thr.t  I  would  be  oermitted  to  give  my  finnl  1 

2 

end  climrp.tic  point  before  I  wes  cut  off.  j 

3 

ACTING  PRESIDENT:  The  Tribunnl  has  felt  for 

4 

some  time  that  there  has  been  too  lengthy  or^-uments  on 

5 

questions  of  admission  of  evidence. 

6 

im,  CUNNINGHAM:  Well,  your  Honor,  I  presume  that 

7 

leaves  me  one  of  two  courses  to  follow:  one,  to  offer 

8 

niy  documents  into  evidence  and  have  them  marked  for 

9 

identification  in  order  that  I  can  make  my  record  of 

10 

offer  of  proof. 

11 

ACTING  PR7SIDENT:  My  recollection  is  that 

12 

the  clerk  has  a  rejected  document  file  v/hich  carries 

13 

the  same  implications. 

14 

MR.  CUNKINGHill:  V/cll,  then,  I  presume  your  I 

13 

o  1 

16 

ruling  just  applies  to  the  first  document,  2728-1..  j 

17 

iiCTING  PRESIDENT:  It  apnlies  to  all  fourteen.  | 

18 

You  can  make  your  tender.  The  ruling  applies  to  all  1 

1 

19 

1 

fourteen.  ' 

20 

MR.  CUNNINGHi.M:  Well,  your  Honor,  I  can't  see 

21 

1 

how  you  can  reject  a  document  before  it  is  offered. 

22 

ACTING  PRESIDENT:  We  will  out  it  the  other 

1 

23 

way:  The  objection  will  be  sustained  when  the  other 

24 

documents  are  offered.  I  thought  that  you  would  make 

1 

25 

your  tender  of  all  fourteen  at  once  and  let  them  go 

i 

1 

_ _ 1 

'  on  the  rejected  calendar  or  whatever  they  may  coll  It. 

^  MR.  CUWNINGHiiM:  Wc-11,  I  am  anxious  to  save 

tine  on  the  raette-r.  If  my  offer  of  proof  as  written 
3  ^ 

in  my  supplementary  running  commentary  and  order  of 

^  I  proof  can  be  transcribed  into  the  record  the  same  as  if 
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I  had  read  the  matter,  I  have  no  complaint  aboc^  that. 
Otherwise  I  will  offer  the  document's  in  the  way  in 
which  I  have  them  arranged. 

re.  TAVENNIR:  If  it  please  the  Tribunal, 
such  a  procedure  v/ovld  bo  just  an  evasion  of  the 
Tribunal's  ruling.  If  a  document  is  not  'admissible  in 
evidence  the  comments  as  to- what  the  document  contains 
is  not  admissible  as  part  of  the  transcript.  It  would 
seem  to  me  that  such  a  procedure  would  only  be  a  subter 
fuge  to  state  in  the  record  the  contents  of  a  document 
which  the  Tribunal  has  ruled  is  not  admissible. 


17 
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LQv.  CUwNIi\CiHAM:  vr  ill,  that  gets  into  one 
of  the  fundamental  questions,  your  Honor.  If  there 
is  a  review  of  this  trial,  if  there  is  a  review  of 
this  proceedings,  the  reviev/ing  authority  has  a 
right  to  knov/  what  evidence  was  rejected  v/hich  was 
offered  in  behalf  of  the  accused,  and  they  also  have 
a  right  to  know  for  what  purpose  that  evidence  v/as 
offered.  And  anyone  v/ho  has  oracticed  law  knows  that 
proof  and  evidence  is  not  to  be  submitted  in  summation. 

ACTING  PiiESIDEiiT:  If  you  will  read  the  front 
page,  it  is  not  numbered,  of  your  supplementary  or- 
der  of  proof  for  28  November,  which  describes  the  docu¬ 
ments,  and  make  a  tender  of  those,  that  will  be  suf¬ 
ficient.  ^ 

IwR.  CUhNINGHAId:  Well,  your  Honor,  if  you 
were  a  reviev/ing  authority  and  would  be  satisfied 
with  that  sort  of  an  offer  of  proof  on  the  part  of 
a  counsel  who  was  presenting  evidence  in  a  case,  and 
v/ould  consider  that  the  court  had  no  right  to  know 
any  more  than  what  that  page  says  as  to  v'hat  the  ac¬ 
cused  wanted  to  present  as  evidence,  then  I  am  per¬ 
fectly  v/illing  that  that  shall  be  accepted.  But 
that  certainly  would  not  be  the  standard  I  would  fol- 
lov/. 


hGTING  PhESIi/ENT:  It  happens  you  are  not  a 
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Member  of  the  Tribunal,  and  v/e  do  not  care  for  any 
more  remarks  of  that  nature. 

i.!R.  CUNNINGHAM:  Well,  your  Honor,  I  am  an 
officer  of  this  court,  and  I  must  do  my  duty  as  I  j 

see  it. 

I 

How,  that  completes  the  presentation  of  the 
documents  and  the  evidence  in  the  individual  case 
of  Ambassador  OSHIiilA,  with  the  exception  of  the  right 
to  recall  the  witnesses  and  to  introduce  more  docu¬ 
ments  at  such  time  as  we  make  application  to  the 
Court  in  answer  to  the  documents  Introduced  by  the 
cross-examination  in  surprise, 

ACTING  PRESIDENT:  With  reference  to  the 
reservation  made  in  the  last  part  of  your  statement, 
v/e  ruled  on  that  this  morning. 

Do  you  not  care  to  make  a  tender  of  these 
documents  here  by  document  numbers  for  the  record? 

i.i\.  CUNNj.NGH/iM:  Yes,  thank  you  very  much. 

In  tlie  discussion  I  had  overlooked  the  matter. 

I  offer  in  •evidenoe  defense  document  2793, 
the  excerpt  from  the  Digest  of  International  Law  by 
Hackworth, 

ACTIN'%5  PRESIDEli'IT :  Same  ruling. 

111.  CUnNINGhAIw:  Excerpts  from  Experts  on 
International  Law,  2827-A, 
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Excerpt  from  American  Journal  of  International 
Law,  2827-H. 

Wxoerpt  2727-B,  Feller  &  Hudson.  I  might 
suggest  that  that  is  useless,  there  being  no  page 
number  or  anything  that  it  refers  to.  The  running 
comi-ientary  gives  the  page  and  the  section  and  the 
chapter  and  so  on. 

Defense  document  322,  Draft  Convention  of 

1932. 

Defense  document  323)  Havana  Convention. 
Excerpt  2728-D,  excerpt  from  Feller  &  Hudson. 
2713,  excerpt  from  Shirer's  Berlin  Diary. 

I  might  say  that  that  is  not  an  excerpt  from  an  inter¬ 
national  law  authority  and  should  not  come  under  the 
objection  made  by  Hr.  Tavenner.  But  I  am  not  going  to 
argue  that  separately. 

Defense  document  2729  concerning  Treatment 
of  Diplomats  after  Last  War  by  Garner. 

Defense  document  2836,  Corbett  -  McLeod’s 

Cose, 

2797,  Survival  of  Immunity  by  Biggs. 

2826,  Oppenhelm  -  Diplomatic  Privileges 
Generally. 

2843,  Fenwick,  excerpt- 

0^07  rionQT>f-.mr^nt:  nf  Pt.nt.fi  Bn  11  ft t. i n  - _ 
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j - 

j  on  Nurnberg. 

itCTIiJG  fKESIDEKr;  All  these  documents  are  sub- 

I 

j  ject  to  the  same  ruling,  and  are  rejected. 

iQi.  CUhNIiiGHAM:  I  would  like,  if  your  Honor  j 
please,  to  have  tomorrov/  a  reconsideration  of  the  ruling 
on  that  question  because  I  do  consider  it  one  of  the 
most  vital  issues  involved  in  this  case,  end  it  is 
one  that  will  have  its  repercussions,  and  I  feel 

I 

I  most  serious  that  the  Court  has  not  given  this  matter 
serious  enough  consideration  at  this  time. 

!  ACTInG  PKESILEh’T:  Mr.  Tavenner. 

MTv.  TAVEi'ji'IER :  If  the  Tribunal  please,  there 
is  one  matter  that  counsel  apparently  has  overlooked, 

it  is  the  redirect  interrogatory  of  Mr.  Eugene  Ott  | 

! 

which  was  to  be  processed  and  served.  I  understand  j 

I 

the  clerk  has  the  copies  but  they  have  not  been  dis- 

I 

tributed  yet.  That  is  the  only  matter  that  I  know  I 

of  that  has  not  been  disposed  of  in  connection  v/ith 

I 

this  phase, 

iiCTIi'lG  FRESIbEhT:  We  can  take  that  up  the 
first  thing  in  the  morning. 

V/e  will  adjourn  until  900  tomorrow  morning, 

(Whereupon,  at  1600,  an  adjourn-  ' 

ment  was  taken  until  Wednesday,  3  l»ecember, 

_ 1947,  at_0930.)  _ _ 


